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February 20, 2018

Via Email: delene.r.smith@usace.army.mil
Attn: Delene R. Smith
Department of the Army
Fort Worth District, Corps of Engineers
P.O. Box 17300
Fort Worth, Texas 76102-0300

RE: In Support of Fee Wavier for Freedom of Information Act Request Number: 18-0106 (FP-
18-009132)

To Ms. Smith:

This is a letter in support of Pegasus Equine Guardian Association’s request for a fee 
waiver in relation to a Freedom of Information Act (FOIA) request for records regarding the 
U.S. Army’s plan to remove horses from Fort Polk.

Background

On December 21, 2017, pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. §
552, the Tulane Environmental Law Clinic, on behalf of the Pegasus Equine Guardian 
Association (Pegasus) filed a FOIA request,1 which included a request for a fee waiver. The 
Army responded on February 5, 2018, stating that it would need additional information 
pertaining to the goals and purpose of the organization and the information’s intended use, in 
order to process the fee waiver request.2

Pegasus is a regional conservation organization whose goal and purpose is to protect wild 
and free roaming equines at the Fort Polk (including the Peason Ridge area), and Kisatchie 
National Forest (“Kisatchie”). Pegasus is a non-profit corporation organized under the laws of 
Louisiana. Pegasus has members who live or work near Fort Polk and Kisatchie. Members also 
recreate in and enjoy the landscape of Fort Polk and Kisatchie.

To accomplish its goals and purpose, Pegasus works to inform the public about all 
aspects of the Army’s horse removal plan and direct members of the public interested in helping 
or adopting the horses to appropriate resources. Accordingly, Pegasus intends to make all 

1 Letter from Machelle Hall to Army (Dec. 21, 2017) (attached).
2 Letter from Delene R. Smith to Machelle Hall (Feb. 5, 2018) (attached).
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information disclosed by the Army available to the public, by means of its website, social media, 
and news outlets. 

Law and Analysis

The Army’s regulations concerning fee waivers can be found at 32 C.F.R. § 518.19. As it 
concerns Pegasus’s requested fee waiver, 32 C.F.R. § 518.19(d) states that the requested 
information must be: (1) in the public interest and (2) not in the commercial interest of the 
requester:

Documents shall be furnished without charge, or at a charge reduced below fees 
assessed to the categories of requesters when the Activity determines that waiver 
or reduction of the fees is in the public interest because furnishing the information 
is likely to contribute significantly to public understanding of the operations or 
activities of DA and is not primarily in the commercial interest of the requester.

Pegasus fulfills these two requirements. 

A. The requested information is in the public’s interest.

The regulations state that the determination of whether a fee waiver is in the public 
interest should be made on a case by case basis by considering four factors. 32 C.F.R. §
518.19(D)(2). First, the request should involve issues that will significantly contribute to the 
public understanding of the operations or activities of the DA or DOD. 32 C.F.R. §
518.19(D)(2)(I). Pegasus requested information about the Army’s contracts with third parties, 
relating to its horse removal program, and the status of the horses that have been removed. This 
request meets the first factor, because it seeks specific information about an Army activity that is 
outside of its standard operations. Currently, there is no public information available regarding 
any contracts the Army has made with third parties to facilitate its horse removal plan or the 
status of the horses removed. Disclosure of this information will allow the public to understand 
how the Army or its contractors are proceeding with the removal, such as the procedures being 
used during round ups, holding, and transportation, and whether the horses are being adopted by 
reputable organizations or being sent to auction. This information will directly enhance the 
public’s ability to understand the Army’s horse removal activities are being carried out in 
accordance with the Army’s stated goals and plans.

Second, it should be determined “whether disclosure is meaningful, and shall inform the 
public on the operations or activities.” 32 C.F.R. § 518.19(D)(2)(II). This “requires a close 
analysis of the substantive contents of a record.” Id. Again, the information requested by Pegasus 
is not currently available to the general public. The requested information is meaningful to 
increase the public’s understanding about how the horse removal plan is being implemented and 
who is benefiting from the plan. The contract will provide substantive knowledge of the agreed 
upon procedures to be employed during the removal process, as well as the contractor’s rate of 
compensation. Further, knowing the status of the horses already removed is meaningful, because 
it allows the public to gauge the rate of success and consequences of the plan.
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Third, the disclosure should “contribut[e] to an understanding of the subject by the 
general public . . . rather than simply the individual requester or small segment of interested 
persons.” 32 C.F.R. § 518.19(D)(2)(III). As indicated by the attached declaration of Pegasus’s
President, Amy Hanchey, Pegasus intends to convey all disclosed information to the public and 
has already conveyed information disclosed by the Army in relation to past FOIA requests. In its 
February 20, 2018 declaration, Pegasus stated “any information that Pegasus receives from the 
Army will be made available to the general public on Pegasus’s website and various social media 
outlets.” Pegasus then listed several distinct means by which it will disseminate relevant 
information received from this FOIA request, including posting the disclosed information on its 
website3 and social media outlets, Facebook, Twitter, and a Pegasus blog.

The D.C. Circuit Court of Appeals has recognized that FOIA does not require that a 
requester provide “pointless specificity” in stating what exact materials they will disseminate to 
the general public, or by which exact means they will do so. Rather, it merely requires that the 
requester list ways in which “it communicates collected information to the public.” Judicial 
Watch, Inc. v. Rossotti, 326 F.3d 1309, 1314 (D.C. Cir. 2003). Further, there have been instances 
where courts have found the intent to disseminate criteria was fulfilled through fewer and less
circulated means than Pegasus has done in the past and proposes to continue. For example, in
Citizens For Responsibility and Ethics in Washington v. U.S. Dept. of Health and Human Serv.,
481 F.Supp.2d 99, 113 (D.D.C. 2006), the plaintiffs listed that they would disseminate 
information, “either through memoranda or reports.” The court reviewed the plaintiff’s website 
that offered two examples of similar dissemination and found that this was sufficient to fulfill the 
intent to disseminate criteria. Id.

Fourth, the disclosure “must differentiate the relative significance or impact of the 
disclosure against the current level of public knowledge.” 32 C.F.R. § 518.19(D)(2)(IV). “In other 
words, will disclosure on a current subject of wide public interest be unique in contributing 
previously unknown facts . . . or will it basically duplicate what is already known by the general 
public?” Id. Pegasus’s FOIA request seeks specific information that is not currently well 
understood by the public. The public has little to no knowledge about what procedures are being 
used by contractors to remove the horses, the rate at which the contractors are being 
compensated, and what process was used to select the contractors. The public also has little to no
knowledge of full number of horse removed, or their ultimate disposition.

B. The requested information is not in the commercial interest of the requester.

32 C.F.R. § 518.19 lists two factors to consider when determining that a FOIA disclosure 
is not primarily in the commercial interest of the requester. First, FOIA officers should consider 
“the magnitude of that interest to determine if the requester’s commercial interest is primary, as 
opposed to any secondary personal or non-commercial interest.” 32 C.F.R. § 518.19(3)(I). Here, 
no commercial interest will be furthered by the requested disclosure. Pegasus is a registered 
Louisiana non-profit organization that formed to spread awareness about the wild and free 
roaming equines at Fort Polk Army Base, Peason Ridge and Kisatchie National Park, as well as 
the preservation of their historical place in the origins and expansion of early Louisiana.4

3 https://pegasusequine.wordpress.com/foia-fee-waiver/.
4 Pegasus Equine Guardian Association, Disclosure (last accessed Feb. 20, 2018), 
https://pegasusequine.wordpress.com/more-about-pega/.
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Although they are not required to disclose their annual income since they are not a 501(c)(3),
Pegasus maintains transparency in its operations and states that “[p]rovided gross receipts for 
donations to PEGA do not exceed an average of $5,000 annually.”5

The FOIA federal statute and Army regulations mandate the granting of fee waivers to 
requesters who can show that, among other things, they intend to disseminate the information to 
the public.6 Congress amended FOIA to ensure that it be “liberally construed in favor of waivers 
for noncommercial requesters” when the disclosure is in the public interest.7 Here, while Pegasus 
is not officially recognized as a 501(c)(3) with the IRS, it has made noncommercial requests in
favor of the public interest. Thus, the Army should liberally construe 5 U.S.C. § 552(A)(4)(A)(III)
and 32 C.F.R. § 518.19 in favor of granting the Pegasus’s fee waiver request.

Second, a fee waiver is justified where the public interest standard is satisfied and that 
public interest is greater in magnitude than that of any identified commercial interest in 
disclosure. 32 C.F.R. § 518.19(D)(3)(II). As stated previously, the goal and purpose of Pegasus is 
to “preserve and protect the horses and other equine animals that exist on the lands of Fort Polk 
… to promote and establish rescue mechanisms and sanctuaries for wild or other equine animals;
[and] to facilitate programs related to the rescue of said equines in the event of their removal 
from Fort Polk.”8 Pegasus’s primary means of accomplishing its goals is by raising public 
awareness and providing easily accessible information and resources to the public. The requested 
disclosures via FOIA request number 18-0106 (FP-18-009132) will help to accomplish
Pegasus’s stated goals and purpose, and will keep interested members of the public updated on 
issues related to (1) the Army’s plan to remove the horses and (2) the status of horses that have 
been removed since May 1, 2016. Because Pegasus has no commercial interest in the disclosure, 
the public interest is greater in magnitude. 

CONCLUSION

Granting Pegasus’s requested fee waiver will serve the public interest, because the 
information will to contribute significantly to public understanding of the operations or activities 
of the government. The information requested is not currently available to the public. This 
information will contribute meaningfully to ensuring the Army’s horse removal plan in carried 
out in a transparent manner. 

For the reasons stated above, Pegasus’s request for a fee waiver should be granted.

Respectfully submitted,

Machelle Hall SBN 31498 
mhall9@tulane.edu

5 Id.
6 5 U.S.C. § 552(A)(4)(A)(III); 32 C.F.R. § 518.19(D)(2)(III).
7 132 CONG. REC.27,190 (1986) (Sen. Leahy); Judicial Watch Inc. v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir., 
2003).
8 See supra note 3. 
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Allison Skopec, Student Attorney 
askopec@tulane.edu  
Ashlyn Smith-Sawka, Student Attorney 
Counsel for Pegasus Equine Guardian Association 
Tulane Environmental Law Clinic  
6329 Freret Street  
New Orleans, LA 70118  
Phone (504) 862-8814; Fax (504) 862-8721 
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Ref. 137-002.2 
 
December 21, 2017 
 
Via U.S. Certified Mail to: 
Brigadier General Gary M. Brito 
1591 Bell Richard Ave  
Fort Polk, Louisiana  
71459-5227 
 
Re: Public Records Request 
 
Dear Brigadier General Brito, 
 
 On behalf of Pegasus Equine Guardian Association, and pursuant to the Freedom of 
Information Act, 5 U.S.C. § 552, et seq., we hereby request any and all information, in whatever 
form, electronic or otherwise (including telephone call messages, text messages, email messages, 
meeting agendas, etc.) related to the following:  
 

1. All contracts with third parties related to the Army’s plan to remove horses from the 
Kisatchie National Forest or Fort Polk, and 

2. All information on the status of horses that have been removed from the Kisatchie 
National Forest or Fort Polk since May 1, 2016. 

 
Disclosure of the information sought by this request is in the public interest because it is 

likely to lead to significant information concerning the impact of the removal of wild and other 
horses on the Kisatchie National Forest and Fort Polk ecosystem and on the horses themselves. 
The purpose of this request is not in the commercial interest of Pegasus Equine Guardian 
Association. Therefore, we request a waiver of any fees connected with this request. If for any 
reason our request cannot be handled free of charge we request immediate written notification of 
the reasons behind the denial and an estimate of the cost that will be involved prior to any 
copying or reproduction of documents or other materials. We prefer that documents be produced 
in electronic format where possible. 
 

If you withhold any documents responsive to this request, please describe the material 
withheld and specify in detail the statutory or administrative basis for withholding each. All non-
exempt portions of documents should be provided. 

 



Brigadier General McGuire 
Public Records Request re: Horses at Fort Polk 
Page 2 of 2 
 

 

Please respond within twenty business days as required by law. See 5 U.S.C. § 
552(a)(6)(A). If you have questions, or require clarification of this request, please contact me at 
the below-listed number or e-mail address. 

 
Thank you for your attention to this request. If you have any questions, please contact us 

by e-mail or telephone. 
 
 

Respectfully submitted by: 
 
 
       
Machelle Lee Hall, La. Bar # 31498 
Tulane Environmental Law Clinic  
6329 Freret Street 
New Orleans, Louisiana 70118 
Phone (504) 862-8814 
Email: mhall9@tulane.edu 
Counsel for Pegasus Equine Guardian Association 
 

 
 

 





 Pegasus Equine Guardian Association 
  128 Lynn Dr. 
  Lafayette, La 70508 

 

 

28 U.S.C. § 1746 Declaration of Amy Hanchey  

I, Amy Hanchey, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am the age of majority and am competent to make this declaration. This declaration is based on my 

personal knowledge and observations. 

2. I am a member of Pegasus and manage Pegasus’s website, social media including Facebook, Twitter, 

and blog. 

3. Any information that Pegasus receives from the Army will be made available to the general public on 

Pegasus’s website and various social media outlets. 

4. All past FOIA requests are currently publicly available on Pegasus’s website.  

     

I declare, under penalty of perjury under the laws of the United States of America that the foregoing is true and 

correct.   

 

Executed on this 20th day of February, 2018. 

___________________________________ 
 

 




