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  RE: Public Comments 
   Final Environmental Assessment  
   for the Elimination of Trespass Horses on Fort Polk, Louisiana 
 
Dear Sir/Madam: 
 
Please accept the following comments on behalf of Pegasus Equine Guardian Association (“Pegasus”) 
and the Animal Legal Defense Fund (“ALDF”) concerning the Final Environmental Assessment for the 
Elimination of Trespass Horses on Fort Polk, Louisiana (“EA”) and its Draft Finding of No Significant 
Impact (“FONSI”) issued by the United States Army (“Army”) on May 4, 2016.  
 
I represent the interests of Pegasus and ALDF in opposing the Army’s plan to eliminate the horses that 
inhabit land at Fort Polk and the surrounding Kistatchie National Forest (“KNF”).  
 
Pegasus and ALDF assert that the EA and draft FONSI published on May 4, 2016 remains wholly 
deficient and not in compliance with the National Environmental Protection Act (“NEPA”), the 
Endangered Species Act (“ESA”), the National Historic Preservation Act (“NHPA”), the Wild Free-
Roaming Horses and Burros Act (“WHA”), and the Administrative Procedure Act (“APA).  The EA 
and draft FONSI doe not provide a sufficient analysis and discussion of reasonable alternatives to the 
potential environmental, social and economic impacts of the Army’s proposed activity. 
 
In addition to these comments, Pegasus and ALDF incorporate by reference into the Administrative 
Record all prior and current comments that the public has submitted to the Army about this particular 
project and all prior Army actions related to horses on Fort Polk.  As well, Pegasus and ALDF 
specifically request that the full document of each citation referenced in this comment be included in 
the administrative record of the file related to the Army’s proposed action to eliminate the horses at 
Fort Polk. 
 
Detailed below are Pegasus’ and ALDF’s specific issues and comments:  
 
I. INTRODUCTION 
 
The landscape around Fort Polk is of unusual historic and environmental importance as a home for 
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many herds of “Piney Horses” that have dwelled there for over two centuries.  Although many areas of 
early settlement in the United States are witnessing the disappearance of historic wild horse herds, the 
area around Fort Polk and the Kisatchie National Forest provide an increasingly rare refuge for these 
historical important animals. While each herd member at Fort Polk and the Kisatchie National Forest is 
an integral part of their family band, many of these horses are also unique remnants of early horses that 
inhabited the Kisatchie region with homesteaders from well over a century ago. The herds have 
remained self-sufficient on the land’s fresh water, a variety of grasses and the seclusion of dense and 
vast stands of trees to shelter them from the elements.  
 
Horses arrived with French settlers as early as the 1690's in the Sabine Parish area, and also came with 
the Spanish explorers and settlers who occupied areas of Vernon Parish.1  Horses were even a focal 
point of an 1835 treaty between the US Army and Caddo Indians of Vernon Parish, where the Caddo 
American Indians relinquished their land claims in Louisiana in exchange for $30,000 for their horses.2  
As such, it is well documented that wild horse herds have roamed in Peason Ridge and the Kisatchie 
National Forest for well over two centuries.3 
 
The Army’s proposed action to remove these wild horses will contravene numerous federal laws, 
including the Wild Free-Roaming Horses and Burros Act and the National Historic Preservation Act.  
In addition, the preferred alternative proposed by the Army will likely place the vast majority of the 
Fort Polk wild horses into the horse slaughter pipeline.  The Humane Society has summarized the well-
documented and abusive experience of horses sent to slaughter from the United States:  

For many horses, the journey to slaughter begins at a local livestock auction . . . Many horse 
owners bring their horses to these auctions with the expectation that the horse will find a good 
home. However, the pace of the auction and the often chaotic environment gives sellers little 
opportunity to show off their horse's strong points, and it gives buyers little chance to assess 
whether a particular horse is a good fit for them. Sellers often do not realize that middlemen for 
foreign-owned slaughter plants—called kill buyers—frequent these auctions, looking for young, 
healthy horses who will bring a good price at the slaughter plant. . . . Driven by profit, the kill 
buyer will cram as many horses as possible onto livestock trailers for the long journey to a 
feedlot or foreign-owned slaughter plant. As in the auction pens, no regard is given to the age, 
sex, breed or temperament of the horses. Even pregnant mares, foals, and injured and blind 
horses endure appalling conditions—no food, water or rest. In the crowded, cramped confines 
of a trailer, fighting, serious injuries and even deaths are regular occurrences . . . Upon arrival at 
the slaughter plant, the horses are unloaded into holding pens already crowded with other 
horses. Highly sensitive prey animals who are hardwired for survival, the horses are keenly 
aware of the activities around them. They can sense the fear and suffering of the horses being 

                                                             
1 See generally Department of Army, Environmental Impact Statement: Mission Change at Fort Polk, Louisiana, 10-25 -- 
2 Id. at 10-28. 
3 See Steven D. Smith, A Good Home for a Poor Man: Fort Polk and Vernon Parish 1800-1940, 50 (1999)(stating “[t]he 

first Anglo-American settlers often found wild horses and cattle in the woods, lost by the Spanish or other settlers 
pushing west.”); see also Ricky Robertson, B-1 Bombers, Wild Horses, and Boomtown Memories – The Peason Ridge 
Community, OLD NATCHITOCHES PARISH MAGAZINE NO. 79,  7 (stating “[d]uring the sawmill days, sturdy draft horses 
were used to drag the cut logs to the railroad line.  If a horse went lame, it was often turned loose in the woods to live 
out its life . . . [t]oday their descendants roam Peason Ridge.”) attached as Exhibit A; see also Curt Iles, Uncle Sam: a 
horse’s tale (2011)(documenting how horses from the U.S. Calvary escaped to become the forerunners of the “famous 
Fort Polk wild horse herd); see also Fort Polk Cultural Resources, Heritage Family Project, 
http://www.polkhistory.org/Heritage-Project.aspx (stating [b]etween 1940 and 1945 the United States War Department 
took possession of privately owned land to develop Camp Polk and Peason Ridge Training Area. In total, over 300 
families were displaced from their homesteads and had to rebuild their lives. Livestock and crops were left behind as 
well as deceased loved ones in family or community cemeteries). 
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brutally killed inside the slaughter plant, and the smell of blood and death in the air around 
them. It is in these crowded holding pens that mares can give birth to foals and many horses 
who never should have been transported to slaughter in the first place are found dead or dying 
due to injuries suffered in transport.4 

 
Horse slaughterhouses no longer exist in the United States.  Nevertheless, since 2010 well over 100,000 
horses have been shipped by US kill-buyers to Mexican or Canadian slaughterhouses.5  More than 92 
percent of horses in the U.S. sent to slaughter are in good condition and could live long and healthy 
lives if given the chance.6  These horses are sent to slaughter because the non-profit and animal rescue 
sector that consists of over 700 equine rescues cannot handle the large quantities of horses moving 
through the livestock auction industry.7 
 
The Army’s proposal to eliminate the horses on Fort Polk would result in the vast majority of them 
being put into auction to be purchased by kill-buyers.  The non-profit and animal rescue sector in the 
region does not have the capacity or stall-space to handle adopting out the horses within the excessively 
narrow 10-day time-frame outlined in the Army’s preferred course of action to remove the wild horses 
from Fort Polk.8 Consequently, Pegasus and ALDF contend that the Army needs to abandon its current 
proposed action for a plan that will protect the region’s heritage and prevent the area’s horses from 
ending up in foreign slaughterhouses.   
 
II. STATUTORY BACKGROUND 
 

A.   The National Environmental Policy Act 
 
Originally signed into law in 1970, the National Environmental Policy Act (“NEPA”)9 was the first 
environmental law of the modern era.10 With the intention of promoting efforts to “prevent or eliminate 
environmental damage,” NEPA requires Federal agencies to fully consider and disclose the 
environmental consequences of any agency action before proceeding with that action.11  In turn, courts 
assess agency compliance with NEPA by determining whether 1) the agency had detailed information 
on significant environmental impacts when it made its decisions; and 2) the information was available 
to a larger audience.”12 As such, all federal government agencies must include “a detailed statement” 
with “every recommendation or report on proposals for legislation and other major Federal actions 
significantly affecting the quality of the human environment.”13  Some federal actions require the 
development of an environmental assessment (“EA”).  An EA is a “concise public document for which 
a federal agency is responsible that serves to briefly provide sufficient evidence and analysis for 
determining whether to prepare an EIS (Environmental Impact Statement) or FONSI (Finding of No 
                                                             
4  The Humane Society of the United States, Transport to Slaughter, 

http://www.humanesociety.org/issues/horse_slaughter/facts/transport_to_slaughter_092909.html. 
5  See Animal Welfare Institute, Horse Slaughter Statistics, https://awionline.org/content/horse-slaughter-statistics. 
6  See ASPCA, Join the ASPCA in the Fight to End Horse Slaughter, available at 

http://aspcapro.org/sites/default/files/HAHD%20horse%20slaughter%20handout.pdf (last visited 2 June 2016). 
7  Id. 
8 The Army developed its course of action alternatives in the EA after arbitrarily and capriciously deciding not to consult 

with any Louisiana equine rescue program to see if local and state organization’s capacity’s mimic the national statistics 
discussed by the ASPCA in supra n. 6. 

9 See 42 U.S.C. § 4321 et seq. 
10  See J.B. Ruhl et al., The Practice and Policy of Environmental Law 406 (3d. 2014). 
11  42 U.S.C. §§ 4321, 4332(2)(C); 40 C.F.R. §§ 1501.2, 1502.5. 
12  See Western Land Exchange Project v. BLM, 315 F. Supp. 2d 1068, 1086 (D. Nev. 2004). 
13  42 U.S.C. §4332(C). 
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Significant Impact).14 
 
NEPA also created the Council on Environmental Quality (CEQ) to oversee the NEPA review process. 
CEQ has implemented procedural provisions to which all federal agencies must adhere.15  CEQ 
regulations require that an EA “include brief discussions of the need for the proposal, of alternatives as 
required by section 102(2)(E), of the environmental impacts of the proposed action and alternatives, 
and a listing of agencies and persons consulted.”16 
 
US Army guidelines further require that major federal actions -- such as the removal of the horses 
inhabiting Fort Polk -- undergo an environmental assessment (EA).17 Army regulations require all EAs 
to 1) consider “appropriate and reasonable alternatives that can be realistically accomplished”; 2) 
address the “general conditions and nature of the affected environment . . . [and] include any relevant 
general baseline conditions focusing on specific aspects of the environment that may be impacted by 
the alternatives”; and 3) state and assess “the effects (direct, indirect, and cumulative) of the proposed 
action and its alternatives on the environment, and what practical mitigation is available to minimize 
these impacts.”18 
 
Furthermore, NEPA establishes as a goal “the preservation of historic [and] cultural . . . aspects of our 
natural heritage.”19  NEPA protects the “human environment,”20 which is a term that must be 
“interpreted comprehensively.”21  Under NEPA, an analysis of the “effects” on the “human 
environment’ must include impacts on “aesthetic, historic, [and] cultural” resources.”22  CEQ guidance 
says NEPA protects historic resources listed on or eligible for the National Register of Historic 
Places.23 
 

B.   The Endangered Species Act 
 
The purpose of the Endangered Species Act (“ESA”) is to “provide a means whereby the ecosystems 
upon which endangered species and threatened species depend may be conserved . . .”24 All federal 
departments also have an affirmative duty to further the purposes of the ESA.25 The ESA recognizes 
that certain species of wildlife face extinction due to depleted populations, and that these species hold 
“esthetic, ecological, educational, historical, recreational, and scientific value to the Nation and its 
people.”26  
The Act requires the Secretary of the Interior to identify which species are endangered and list them 
accordingly.27 The Secretary fulfills this obligation through the Fish and Wildlife Service (“FWS”). It 
is unlawful for any person within the United States to “take” any member of a species that has been 
                                                             
14  40 C.F.R. § 1508.9(a). 
15 See 40 C.F.R. parts 1500-1508. 
16  40 C.F.R. § 1508.9. 
17  32 C.F.R. § 651.33. 
18  See 32 C.F.R. § 651.34. 
19 42 U.S.C. § 4331(b). 
20 Id. § 4332(C). 
21 40 C.F.R. § 1508.14. 
22 Id. § 1508.8. 
23 See COUNCIL ON ENVIRONMENTAL QUALITY, EXEC. OFFICE OF THE PRESIDENT, & ADVISORY COUNCIL ON HISTORIC 

PRES., NEPA AND NHPA: A HANDBOOK FOR INTEGRATING NEPA AND SECTION 106 (2013) AT 4, 12-13. 
24 See 16 U.S.C. § 1531(b). 
25 Id. § 1531. 
26 16 U.S.C. § 1531(a). 
27 16 U.S.C. § 1533. 
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listed as endangered.28 To “take” a species, as defined by the Act, means to “harass, harm, pursue, hunt, 
shoot, wound, kill, trap, capture, or collect” an individual animal of that species, or attempt to engage 
in such conduct.29  
The Department of the Interior has defined the term “harass” to mean “an intentional or negligent act or 
omission which creates the likelihood of injury to wildlife by annoying it to such an extent as to 
significantly disrupt normal behavioral patterns which include, but are not limited to, breeding, feeding, 
or sheltering.”30 It has defined the term “harm” to mean “an act which actually kills or injures wildlife, 
which can include “significant habitat modification or degradation where it actually kills or injures 
wildlife by significantly impairing essential behavioral patterns, including breeding, feeding or 
sheltering.”31  
The Endangered Species Act also includes protections for listed species’ habitat, where the FWS has 
designated “critical habitat” for a species.32 Consequently, under the ESA all federal agencies must 
adhere to procedural safeguards to ensure that their actions do not “result in the destruction or 
modification” of the designated habitat of a species.33   
 
Most notably, section 7 of the ESA requires federal agencies to enter into consultation with the FWS 
for any action that may affect a threatened species or its designated critical habitat. To determine the 
necessary level of input from the FWS, the action agency may elect to undergo “informal 
consultation,” which is defined as “an optional process that includes all discussions, correspondence, 
etc., between the Service and the Federal agency . . . designed to assist the Federal agency in 
determining whether formal consultation or a conference is required.”34 If the action agency determines 
that a project is not likely to adversely affect a protected species “with the written concurrence of the 
Service,” then informal consultation concludes.35 However, if an action is likely to adversely affect a 
protected species, then the action agency must enter into the more rigorous process of formal section 7 
consultation.36  Formal consultation requires extensive participation by FWS and culminates in a 
biological opinion as to whether the project will likely jeopardize the continued existence of a protected 
species or destroy or adversely modify its critical habitat.37 
 

C.   The National Historic Preservation Act 
 

Section 106 of the National Historic Preservation Act (“NHPA”) mandates federal agencies to take into 
account the impact of certain undertakings on properties that are or are eligible for listing on the 
National Register of Historic Places, and to afford the Advisory Council on Historic Preservation 
(“ACHP”) the opportunity to comment.38 
 
Before beginning any undertaking potentially subject to § 106, a federal agency must take certain, 
clearly defined steps to determine the scope of application of § 106, and to create a plan for 
compliance. These steps are 1) an evaluation of the projects, programs and activities to determine if 

                                                             
28 16 U.S.C. § 1538. 
29 16 U.S.C. § 1532 (19). 
30 50 C.F.R. § 17.3. 
31 Id. 
32 16 U.S.C. § 1533(a)(3)(A). 
33 16 U.S.C. § 1536. 
34 50 C.F.R. § 402.13. 
35 Id. (emphasis added). 
36 Id. § 402.14(a). 
37 Id. § 402.14. 
38 See 16 U.S.C. § 470f. 
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they are undertakings subject to § 106; 2) coordinate with agency reviews required by other federal 
statutes (i.e. NEPA); 3) identify consulting parties; and 4) develop a plan for public involvement.39 
 
Once an agency has determined that § 106 applies, the following four requirements from the ACHP on 
Historic Preservation guide the agency’s compliance.40  These requirements are to 1) initiate the 
process; 2) identify historic properties affected; 3) evaluate the adverse effects; and 4) resolve the 
adverse effects.41  
 
Under the NHPA, the ACHP is entitled to participate as a consulting party and comment on the 
proposed undertaking.42  Another mandatory consulting party is the state historic preservation officer 
(“SHPO”).43  Other parties that also have the right to consult and comment are local governments; 
applicants for federal assistance, licenses and approvals; and representatives of Indian tribes that 
“attach religious and cultural significance to historic properties off tribal lands.”44  
 

D.  The Wild Free-Roaming Horses and Burros Act  
 

Congress enacted the Wild Free-Roaming Horses and Burros Act (“WHA”) in 1971 to ensure that 
“wild free-roaming horses and burros shall be protected from capture, branding, harassment, [and] 
death,” and that they are “considered in the area where presently found, as an integral part of the 
natural system of the public lands.”45  The Act finds that “wild free-roaming horses and burros are 
living symbols of the historic and pioneer spirit of the West,” and that “they contribute to the diversity 
of life forms within the Nation and enrich the lives of the American people.”46  Wild free-roaming 
horses and burros are defined as “unbranded and unclaimed horses and burros on public lands of the 
United States.”47 The United States Forest Service’s (“USFS”) regulations that implement the WHA 
further indicate that wild horses and burros are: 
 

All unbranded and unclaimed horses and burros and their progeny that have used lands of 
the National Forest System on or after December 15, 1971, or do hereafter use these 
lands as all or part of their habitat, but does not include any horse or burro introduced 
onto the National Forest System on or after December 15, 1971, by accident, negligence, 
or willful disregard of private ownership.48 
 

Wild horse and burro territory is defined as “lands of the national Forest Service which are identified 
by the Chief, Forest Service, as lands which were territorial habitat of wild free-roaming horses and/or 
burros at the time of the passage of the [Wild Horses Act on December 15, 1971].”49  
 

E.  The Administrative Procedures Act 
 

                                                             
39 See 36 C.F.R. § 800.3. 
40 See 36 C.F.R. §§ 800.3-8000.6. 
41 Id. 
42 See 16 U.S.C. § 470f. 
43 Id. § 800.3(c). 
44 Id. § 800.2. 
45 16 U.S.C. § 1331. 
46 Id. 
47 16 U.S.C. § 1332(b). 
48 36 C.F.R. § 222.20(b)(3). 
49 36 C.F.R. § 222.20(b)(15). 
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The Administrative Procedure Act (“APA”) establishes the default rules for federal administrative 
law.50  It governs the "internal proceedings" for agencies such as public information, and open 
meetings.  These proceedings include, but are not limited to, rulemaking, adjudications, permitting and 
sanctions.51  Additionally, this legislation authorizes judicial review and provides a private right of 
action for "a person suffering a legal wrong because of agency action."52   
 
A court can set aside an agency action if it is found to be “arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law.”53  In making decisions, an agency must “examine the 
relevant data and articulate a satisfactory explanation for its action including a rational connection 
between the facts found and the choice made.”54 A reviewing court will find an agency decision to be 
arbitrary and capricious if: 

• the agency relied on factors which Congress did not intend it to consider; 
• the agency entirely failed to consider an important aspect of the problem; 
• the agency offered an explanation for its decision that runs counter to the evidence before the 

agency; or 
• the decision is so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise.55 
 
III. DETAILED LEGAL COMMENTS 
 

A. The EA Failed to Consider Important Aspects of the Problem. 
 

The Army’s EA and draft FONSI does not comply with NEPA.  In State Farm, the Supreme Court 
indicated that agency action is arbitrary and capricious if, among other factors, the agency “entirely 
failed to consider an important aspect of the problem.”56  The Court has also further clarified that 
NEPA “ensures that the agency, in reaching its decision, will have available, and will carefully 
consider, detailed information concerning significant environmental impacts” and that the agency take 
a “hard look” at environmental issues.57  Lastly, Army regulations require an EA to “include any 
relevant general baseline conditions focusing on specific aspects of the environment that may be 
impacted by the alternatives” proposed in the EA.58 
 
In this case the Army entirely fails to consider important information concerning its alleged problem of 
having horses present at Fort Polk. Most glaringly, the Army presents woefully incomplete data about 
the horse population at Fort Polk and in the Kisatchie National Forest.  Much of the missing 
information is readily available.  This arbitrary and capricious decision excludes relevant baseline 
conditions that are needed for the Army to take a genuine hard look at the environmental consequences 
of its proposed action. 
 

                                                             
50 5 U.S.C. § 551 et seq. 
51 Id. 
52 Id. § 702. 
53 5 U.S.C. § 706(2)(A). 
54 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983)(internal citations omitted). 
55 Id.  
56 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983). 
57 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989)(emphasis added). 
58 32 C.F.R. § 651.34. 
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For instance, the Army does not disclose how it determined that there were an estimated 700 horses on 
Fort Polk.59  This number appears unusually high in light of other accounts from locals and journalists. 
For example, Jeff Matthews recently reported in August 2015 that “[a]t last count, there were 238 
horses on the main post and 149 on areas off post where the Army conducts training. The number has 
risen steadily since 2004, when 80 horses were counted on main post.”60  Perhaps the number of horses 
at Fort Polk has doubled in less than a year, though such rapid growth seems unlikely.  Regardless, this 
is exactly the type of detailed information that should be considered and disclosed to the public in order 
to be in compliance with NEPA and the APA.  The Army cannot take any action until remedying this 
severe informational deficiency in the EA and draft FONSI, and then must permit the public the 
opportunity to present comment on such changes.  
 
Another piece of important information disregarded by the Army is whether the Fort Polk horse 
population is impacted by humans abandoning their domesticated horses in the area.  “There are no 
firm statistics [nationally or in Louisiana] on how many horses have been abandoned, but . . . [w]here 
numbers are kept, they are startling . . .”61 In Louisiana, a representative from Four Forks Shelter was 
quoted in a KTBS investigation as saying that there are too many people that do not realize what goes 
into taking care of a horse and that finding abandoned horses is a problem across Louisiana.62  “They 
take them somewhere, tie them up, abandon them.  Or they just take them somewhere and turn them 
loose. Or we run into some place where they find some place out in the country that’s growed up and 
feel, well the grass is growed up, its fenced, they’ll be fine here.”63   
 
In light of the readily accessible information about horse abandonment in Louisiana, its troubling that 
the Army does not account for it in the EA and draft FONSI as a potential source of contributing to the 
horse population at Fort Polk.  Understanding how horse abandonment factors into the Fort Polk horse 
population is essential for any genuine consideration of reasonable alternatives to the problem 
presented by the Army.  Excluding such information from the EA and draft FONSI is an arbitrary and 
capricious decision as discussed in State Farm. 

 
In addition, the EA and draft FONSI fails to account for the historical legacy of the horses on Peason 
Ridge.  The Army suggests that it spoke with some Heritage Families64 that indicated they took their 
horses with them when the Army forced them from their land in the 1940s.65  However, in a discussion 
with Mr. Jim West -- the oldest known living survivor of the Heritage Families, undersigned counsel 
learned that there have always been horses back on Peason Ridge and many families (including Mr. 
West’s) left their horses when the Army evicted them from their property in 1943. 
 
Lastly, the EA and draft FONSI also fails to adequately discuss the movement and roaming patterns of 
the horses.  There is a brief mention of the horses using the Geronimo Drop Zone in the early Spring.66  

                                                             
59 See EA at 20 (stating “the current horse population is estimated to be approximately horses”). 
60 Jeff Matthews, What will happen to Fort Polk’s wild horses?, THE TOWN TALK (17 Aug. 2015), 

http://www.thetowntalk.com/story/news/local/2015/08/14/fate-fort-polks-wild-horses-debated/31728373/. 
61 Keith Zezima, Surge in Abandoned Horses Renews Debate Over Slaughterhouses, NEW YORK TIMES (6 Apr. 2009), 

http://mobile.nytimes.com/2009/04/07/us/horses.html (last visited June 17, 2016). 
62 How Does Louisiana Care for Abandoned or Abused Horses, KTBS 3, (17 Feb. 2015), 

http://www.ktbs.com/story/28130803/how-does-louisiana-care-for-abandoned-or-abused-horses (last visited June 17, 
2016). 

63 Id. 
64 A colloquial term used to reference the families on Peason Ridge that the Army evicted via eminent domain.   
65 See EA at 34. 
66 See EA at 50. 
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However, there is no discussion of how many horses or which herd(s) use the Geronimo Drop Zone, 
and if the horses use other open fields besides the Drop Zone.  Again, this information is readily 
accessible to the Army through past public comments and consultation with long-time residents of 
Vernon and Sabine Parishes.  It is common knowledge that the horses at Fort Polk roam throughout 
Peason Ridge on land owned by both the USFS and U.S. Army.  In addition, there are other horse herds 
that primarily inhabit and roam close to the main base of Fort Polk.  These different horse herds have 
distinguishable behavioral traits, physical appearances and historical relevance to region.  Yet none of 
this information is accounted for in the EA and draft FONSI.  Such an arbitrary and capricious 
exclusion of these different aspects and characteristics of the many horse herds throughout Fort Polk 
skews the baseline conditions from which the EA is considered, thus rendering the EA and draft 
FONSI illegal.  
 

B. The Army’s Stated Purpose and Need for the Proposed Action Remains Suspect 
 

The Army’s stated purpose for its proposed action to eliminate “the trespass horses is to reduce the 
safety risks, training impacts, and threats to the health of the horses posed by their presence on Army-
owned property at Fort Polk, Louisiana.”67 According to State Farm, an agency action is arbitrary and 
capricious when an agency offers “an explanation for its decision that runs counter to the evidence 
before the agency, or is so implausible that it could not be ascribed to a difference in view or the 
product of agency expertise.”68  The actual conditions at Fort Polk do not support the Army’s purported 
need for its proposed action.   
 
For example, in regards to safety risks, the Army cites to just one vehicular accident to support its 
claim.69 However, in this accident there was no injury to the driver or the horse.70  Furthermore, the 
Army indicated in a 2016 FOIA response that there is no record of any training accidents with soldiers 
that involved horses.71  The non-existence of training accidents with horses is likely because the wild 
horses tend to scatter into the surrounding woods whenever airplanes or helicopters pass over the 
training areas.72 
 
Also, the Army has made a conculsory assertion that the horses at Fort Polk should be eliminated in 
order to control equine infectious anemia (“EIA”).73  However, the EA itself states that only one horse 
has tested positive, and that result occurred 12 years ago.74  The USDA, nevertheless, has indicated that 
the number of positive test results for EIA dramatically decreased from 1975-2005, whereas the 
number of tests performed has significantly increased.75  
 
In light of the known data that the Army has arbitrarily and capriciously chosen to ignore to develop an 
appropriate baseline to gauge its alternatives discussion (to be discussed supra), its supposed purpose 
and need to entirely eliminate the horses at Fort Polk is disingenuous and illegal under NEPA. 
 

                                                             
67 See EA at 4. 
68 463 U.S. at 43 
69 See EA at 5. 
70 See EA at B-5. 
71 See Exhibit C. 
72 See e.g. Exhibit D (photos taken from a helicopter of training areas at Fort Polk absent of horses in open fields). 
73 See EA at 4, 10. 
74 See EA at 10. 
75 See Equine Infectious Anemia, UNITED STATES DEPARTMENT OF AGRICULTURE (Sep. 2006), available at 

https://www.aphis.usda.gov/vs/nahss/equine/eia/eia_info_sheet.pdf. 
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C. The Army’s Alternatives Analysis is Incomplete and Not Reasonable 
 

The Army’s alternatives analysis does not comply with NEPA.  An EA must describe and analyze 
alternatives to a proposed action.76  An agency must look at every reasonable alternative within the 
range dictated by the nature and scope of the proposal.77  “The existence of a reasonable but 
unexamined alternatives” renders an EA inadequate.78   
 
The Army’s EA explores six alternatives, along with its no-action alternative.  However, these 
alternatives are so similar that they fail to actually comport with NEPA by evaluating a reasonable 
range of alternatives, as required by CEQ regulations.79  
These are the Army’s seven proposed courses of action: 

• Course of Action 1 – No Action Alternative (Sterilization and Public Capture).  Fort Polk will 
continue the existing sterilization and public capture programs. 

• Course of Action 2 – Adopt, Give Away, Sell, Euthanize (Cyclic 5 Step Process). 
• Course of Action 3 – Adoption/Relocation, Give Away/Sell, Euthanize (Three Steps). 
• Course of Action 4 – Adoption, Sell, Euthanize (large portions of the herd will be capture at 

once and given away, sold and/or euthanized). 
• Course of Action 5 – Relocation, Sell, Euthanize (Relocation+).  Fort Polk will solicit bids to 

relocate the entire herd.  Any remaining horses will be sold at auction and/or euthanized. 
• Course of Action 6 --  Give Away, Sell, Euthanize (Give Away +).  The General Public is 

allowed onto Fort Polk to capture horses, and any remaining horses will be sold at auction 
and/or euthanized. 

• Course of Action 7 – Adopt, Give Away, Sell (Cyclic 4 Step) and Relocate. Fort Polk will 
attempt a four-step cyclic process, and meanwhile if any entity wishes to move the entire herd 
to their property, the Army will enter into a relocation agreement. 
 

The Army’s preferred alternative is Course of Action (“COA") 7. 
 
In addition, the alternatives analysis in an environmental impact statement must:  

• “include the alternative of no action”  
• “...explore and objectively evaluate all reasonable alternatives, and for alternatives which were  

eliminated from detailed study, briefly discuss the reasons for their having been eliminated”  
• “Devote substantial treatment to each alternative considered in detail including the proposed  

action so that reviewers may evaluate their comparative merits”  
• “Include reasonable alternatives not within the jurisdiction of the lead agency”’  
• “Identify the agency’s preferred alternative or alternatives, if one or more exists, in the draft  

statement and identify such alternative in the final statement unless another law prohibits the  
expression of such a preference”  

• “Include appropriate mitigation measures not already included in the proposed action or  
alternatives.”80  

 
To begin with, the Army has not provided sufficient information about COA 1.  One of NEPA’s twin 
aims is to “guarantee[] that the relevant information will be made available to the larger audience that 
                                                             
76 See Ilio’ulaokalani Coalition v. Rumsfield, 464 F.3d 1083, 1095 (9th Cir. 2006). 
77 Id. 
78 Id. 
79 40 C.F.R. § 1500.2(e). 
80 See 10 C.F.R. §1502.14. 
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may also play a role in both the decisionmaking process and the implementation of that decision.”81 
Here, the agency failed to disseminate adequate information to the public about the current sterilization 
and public capture programs; and thus violated NEPA. Absent of such essential data about how many 
horses have undergone sterilization and capture, and subsequently how these programs have impacted 
the various herd populations throughout Fort Polk and the surrounding National Forest, the Army has 
arbitrarily and capriciously disregarded its No Action Alternative.  In addition without such data, it is 
impossible to reasonably assess COA 1 in light of the Army’s suggested purpose and need for its 
action, an assessment that is affirmatively required by NEPA regulations. 
 
Second, the Army’s analysis of COA 2, 3, 4, and 7 is void of essential information that demonstrates 
that these are actually reasonable alternatives.  For instance, each of these COA’s indicates that the 
Army will try to first adopt horses that it captures.  However, there is no indication in the EA or draft 
FONSI that the Army has consulted with any local, state or national animal rescue organizations about 
their actual interest and/or capacity to adopt out the Fort Polk horses within the narrow 10-day time 
frame outlined in the COAs.  Without knowledge of the animal rescue community’s ability to adopt out 
the Fort Polk horses, it is impossible to determine if COA 2, 3, 4 or 7 (the Army’s preferred alternative) 
are truly reasonable alternatives, and subsequently in compliance with NEPA.   
 
Third, choosing COA 7 as its preferred COA without any prior determination whether animal rescue 
organizations have the interest and/or capacity in adopting out the Fort Polk horses violates NEPA and 
the APA.  Pursuant to the State Farm factors, prioritizing COA 7 is an arbitrary and capricious 
decision.  The Army not has entirely failed to consider an important aspect of the problem (ie are there 
animal rescue organizations that have the ability to place the Fort Polk horses into new homes).  
Without such information, the Army’s explanation for its decision to pursue COA 7 also runs counter 
to the evidence before it.  
   
Fourth, the decision to use a 10-day window to allow non-profits and adoption programs to retrieve 
horses under its adoption options in COA 2, 3 and 7 is arbitrary and capricious. Even if there is an 
interest by animal rescue organizations to help relocate the Fort Polk horses, there is no information as 
to whether a 10-day window is reasonable for them to act.  Fort Polk is located in an extremely rural 
area of Louisiana, many hours from major metropolitan areas in both Texas and Louisiana. 
Consequently, a 10-day time period is likely too narrow for most animal rescue organizations to be able 
to mobilize its resources to get the Fort Polk horses once they are caught. In light of the State Farm 
factors, to only consider a 10-day window for animal rescue organizations, without any indication that 
the Army has consulted these groups to see if they can work within this time frame, does not comport 
with NEPA and the APA. The Army not only has entirely failed to consider an important aspect of the 
problem (ie would additional time lead to more horse adoptions).  Without such information, the 
Army’s explanation (or lack thereof) for its decision to use a 10-day window also runs counter to the 
evidence before it.  
 
Fifth, the EA and draft FONSI fail to consider a slew of reasonable alternatives that correspond with 
the Army’s stated purpose and need.  For instance, the Army could consider an adoption program that 
is tailored to the capacity of local animal shelters and non-profits.  Also, the Army could focus its 
adoption and relocation program on the more domesticated horses that do not carry the same historical 
significance as those that roam at Peason Ridge.  Another alternative not discussed is the option that the 

                                                             
81 Robertson, 490 U.S. at 349. 
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Army could ship the horses to a fenced-in tract, where ranchers are paid by the government to house 
the horses the rest of their lives.82   
 
In addition, the Army fails to discuss the alternative that it could simply clean up the manure left in 
areas dedicated to training drills.  This course of action would easily fulfill the Army’s stated purpose 
and need, and also allow the wild horses to continue to inhabit their indigenous environment.   
A final alternative that the Army failed to consider is working with local and state law enforcement to 
enforce anti-dumping laws that prohibit the abandonment of horses as a means to help control the horse 
population at Fort Polk.83   
Lastly, the Army provides no discussion in its EA of a reasonable alternative not within its jurisdiction 
as required by 40 C.F.R. § 1502.14(c).  Failing to consider an alternative not within its jurisdiction is an 
arbitrary and capricious decision that will render a final FONSI and this iteration of an EA legally 
deficient under NEPA. 
 

D. The Army Failed to Discuss Mitigation Related to Endangered Species in the Area 
 

Fort Polk is a designated recovery unit for the red cockaded woodpecker (“RCW”).84  At the last count 
in 2000, there were 46 active clusters of RCWs at Fort Polk.85  The Recovery Plan for the RCW 
indicates that  
 

[h]uman-caused disturbances in cluser areas during the nesting season may disrupt red-
cockaded woodpecker nesting activities, decrease feeding and brooding rates, and cause nest 
abandonment.  Such activities may include but are not limited to all-terrain and other off-road 
vehicles, motorized logging equipment, and other vehicles that make excessive noise and 
disturbance to which the woodpecker groups have not previously been accustomed.86 
 

The area where the government’s proposed activities will take place is habitat for the endangered red-
cockaded woodpecker and the Louisiana pine snake (a candidate species under the ESA).87  The EA’s 
analysis as to how the government’s proposed actions and preferred alternative could impact these 
statutorily protected species is minimal.  The Army tries to dispose of its statutory obligations under the 
ESA with just one sentence that claims there would be no impact on red-cockaded woodpecker habitat 
from any of the proposed alternative actions.88  
Such a laissez-faire attitude does not comport with ESA or NEPA requirements.  The ESA prohibits the 
taking of any endangered species, which includes a prohibition on any intentional or negligent act or 
omission which creates the likelihood of injury to wildlife by annoying it to such an extent as to 
significantly disrupt normal behavioral patterns which include, but are not limited to, breeding, feeding, 
or sheltering.  In Babbitt v. Sweet Home Chapter of Cmtys. For a Great Or., the Supreme Court noted 
that Congress intended “take” through “harm” to be defined “in the broadest possible manner” and 

                                                             
82 See John M. Glionna, Auction sends wild horses to sanctuary – or slaughter, LOS ANGLES TIMES (19 June 2013), 

http://www.latimes.com/nation/la-na-wild-horses-20130619-dto-htmlstory.html. 
83 See La. R.S. 14:102.1 (criminalizing the abandonment of a horse).  
84 See FWS, Recovery Plan for the Red-cockaded Woodpcker (2003), available at 

https://www.fws.gov/rcwrecovery/files/RecoveryPlan/finalrecoveryplan.pdf. 
85 Id. 
86 Id. 
87 See EA at 43; see also Department of Wildlife and Fisheries, Peason Ridge Wildlife Management Area, 

http://wlf.louisiana.gov/category/parish/sabine?page=5 (indicating that the red-cockaded woodpecker inhabits Peason 
Ridge). 

88 See EA at 58. 
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even expressly noted a congressional report suggesting that “the activities of birdwatchers” could 
constitute a take, “where the effect of those activities might disturb the birds and make it difficult for 
them to hatch or raise their young.”89 
 
It is entirely possible that the roundup process the Army will need to employ to capture an unknown 
number of horses throughout Fort Polk could “significantly disrupt normal behavioral patterns [of the 
red cockaded woodpecker,] which include, but are not limited to, breeding, feeding, or sheltering.”  
Given the high number of horses at issue, and the behavioral patterns of the horses on Peason Ridge, a 
roundup utilizing helicopters and motor vehicles is extremely likely.  Helicopter and motor vehicles 
roundups are disruptive and noisy,90 and very easily could result in the “take” of red cockaded 
woodpeckers through “harm” as contemplated by Sweet Home.  However, since the Army has not 
disclosed to the public the actual process it intends to use to capture the horses, it is impossible to do a 
proper and legal assessment of potential impacts on the area’s known endangered species.   
 
In turn, the EA and draft FONSI is illegal because of the Army’s arbitrary and capricious decision that 
its proposed action would not impact the region’s known endangered species.  Such a decision runs 
counter to the evidence before the it; and the decision is so implausible that it could not be ascribed to a 
difference in view or the product of Army expertise.  The horses at Fort Polk roam throughout territory 
a part of the RCW’s habitat.  Using any form of motorized vehicle or helicopter to capture these horses 
will certainly impact the RCW, and could possibly take, harm or harass the endangered species.  
Regardless, the Army cannot finalize its NEPA process and take any action that may result in the take 
of the red cockaded woodpecker until it has properly consulted with the FWS. 
 

E. The Horses are Subject to Protection Under the Wild Free-Roaming Horses and Burros 
 Act.   
 

The Army wrongfully asserts that the U.S. District Court for the Eastern District of Louisiana “has 
determined the horses are trespass livestock to which the Wild Free Roaming Horses and Burros Act of 
1971 is not applicable.”91 In fact, the U.S. District Court has not made an affirmative finding that the 
horses at Fort Polk are trespass horses.  Rather, the Court determined that the Plaintiff did not meet its 
burden under the APA that there was competent and credible evidence within the administrative record 
regarding a different agency action to support a finding that the Army made an arbitrary and capricious 
decision that the horses were trespass livestock.  As such, the District Court’s opinion does not stand 
for the proposition that these animals are “trespass livestock,” as the Army claims. 
 
Instead, the horses at issue meet all the criteria for protection under the WHA.  The public comments 
submitted during the Army’s comment period for its scoping session and draft FONSI provide clear 
evidence, citations and sources that could attest to the longstanding inhabitance of these horses in the 
Kisatchie National Forest and Fort Polk.  For example, pictures from Mr. Don Dowden document wild 
horses on Kisatchie National Forest Land since March 2015.92  Declarations from Mr. Dowden and Mr. 
Robertson indicate that these horses roam throughout Peason Ridge on land owned by both the U.S. 
Forest Service (“USFS”) and U.S. Army.  These particular horses are descendants of horses used by the 
                                                             
89 515 U.S. 687, 704–705 (1995). 
90 See BLM Blue Wing Complex (Kamm HMA) wild horse roundup, Aug. 2-3, 2013, 

https//m.youtube.com/watch?v=THSC1YYVwi0 (last visited June 17, 2016)(documenting example of extreme noise 
and disturbance from rounding up wild horses). 

91 See Notice of Intent to Conduct an Environmental Assessment for Proposed Action to Eliminate Trespass Horses at Fort 
Polk, LA (2015). 

92 See Exhibit B. 
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area’s American Indian community, the region’s first European settlers, the US Calvary, and the 
Heritage Families who the Army evicted from their homesteads in 1942.93   
 
These horses are unbranded and wild within the definition of the WHA as demonstrated by the 
affirmative evidence submitted by the public into the administrative record for this particular proposed 
government action.  These horses have been roaming on Peason Ridge on the Kistachie National Forest 
and Fort Polk since at least the 1940s when the Army evicted the Heritage Families from their 
homesteads, but likely the horses have been there even longer.94  
 
In light of such evidence, the Army cannot proceed with its proposed action to remove the horses from 
Fort Polk.  To the extent the WHA applies, it requires that certain determinations be made formally 
before removing horses from public lands. Because no such determinations have been made, any 
removal of wild horses from public lands would be a violation of the WHA.95  Finalizing the draft 
FONSI prior to consultation with the USFS and developing a management plan would be an arbitrary 
and capricious decision by the Army under the APA. 
 

F. The Army Has Not Complied With § 106 of the National Historic Preservation Act 
 
The horses residing at Fort Polk and in the KNF likely would qualify the area as eligible for listing on 
the National Register of Historic Places.  In fact, the Army in past NEPA documents has explicitly 
talked about the historic significance and the land’s eligibility for listing on the National Register.96  As 
well, the Louisiana Department of Culture, Recreation and Tourism, Office of Cultural Development 
has indicated that Heritage Family homesteads (where horses were abandoned in 1942) are possible 
candidates for listing onto the National Register of Historic Places.97 
  
“The presence of culturally significant animals has been the basis of many listings and determinations 
of eligibility for the National Register.”98 In light of Dugong’s jurisprudence and the direct ties these 
horses have to Peason Ridge’s history for many centuries, it seems unquestionable that the land as 
inhabited by the wild horses is eligible for listing on the National Register of Historical Places as a 
cultural landscape under the NHPA. 
 
Such eligibility triggers the requirement of a §106 review and consultation with Advisory Council on 
Historic Preservation, local tribes, and the State Historical Planning Office.  The EA and draft FONSI 
is completely void of any mention of the historic significance of these horses.  Consequently, the Army 
cannot move forward with its proposed action to eliminate the horses from Fort Polk until it has fully 
complied with § 106 of the National Historic Preservation Act. 
 

G. Timing 
 

The recent transition in leadership in Fort Polk may mean that the new leaders have not had the 

                                                             
93 See Joint Readiness Training Center and Fort Polk and the Heritage Family Association, 1940: Last Year Home Stories of 

the Heritage Families of Camp Polk and Peason Ridge, 158-159 (Sept. 2014). 
94 See supra n. 4. 
95 See 16 U.S.C. § 1333. 
96 See supra n. 3. 
97 See Elona Weston, Louisiana Trust for Historic Preservation names Vernon Parish home to its “Most Endangered” list, 

WEST CENTRAL’S BEST (26 June 2015), http://www.westcentralsbest.com/todays_country_1057/life/features/louisiana-
trust-for-historic-preservation-names-vernon-parish-home-to/article_5c6853dc-0b7d-11e5-bffd-07fd2e951fd0.html. 

98 See Dugong v. Rumsfeld, 2005 U.S. Dist. LEXIS 3123 at 24. 
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opportunity to fully evaluate the merits of this situation and the arguments raised in these comments.  
Pegasus and the ALDF urge the Army to take the necessary time for a careful and thorough review that 
will, hopefully, avoid the need for litigation over these issues.   
 
IV.  CONCLUSION  
 
In summary, the EA and draft FONSI are legally deficient for many reasons, and under various laws.  
The Army should not move forward with its proposed action until it has developed a plan that complies 
with all federal laws. 
 
Pegasus and ALDF strongly urge the Army to abandon its current draft FONSI and EA, take a hard 
look at the purpose and need for eliminating the wild horses from Fort Polk, and truly assess the 
potential impacts and alternatives to achieving its goals.  We look forward to working with you in 
conserving and managing the Fort Polk region’s heritage and horses. 
 
Sincerely, 

  
Emily Posner 
Attorney at Law 
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