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evidentially addressed is in the interest of justice. Plaintiffs request this Court allow an additional 

thirteen pages beyond the twenty-five pages set forth in WDLA local rule 7.8, excluding Table 
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o See ECF No. 49-1 at 26-27. 
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o See ECF No. 49-1 at 24-25. 

• Ex. E, Jeff Dorson Declaration, ECF No. 43-5.  
o See ECF No. 49-1 at 21. 

• Ex. F, Robertson Declarations, ECF No. 43-6 & 43-16.  
o See ECF No. 49-1 at 26-27. 

• Ex. G, Good Home book excerpt, ECF No. 43-7.  
o See ECF No. 49-1 at 26-27. 

• Ex. H, Letter by Jeanette Beranger, Senior Programs Manager of the Livestock Conservancy, 
ECF No. 43-8.  

o See ECF No. 49-1 at 25-26. 

• Ex. I, Letter from Dr. Phillip Sponenberg, ECF No. 43-9.  
o See ECF No. 49-1 at 25-26. 

• Ex. J, Robertson Article, ECF No. 43-10.  
o See ECF No. 49-1 at 26-27. 

• Ex. K, Tribute to the Families, ECF No. 43-11.  
o See ECF No. 49-1 at 26-27. 

• Ex. L, Heritage Project Brochure, ECF No. 43-12.  
o See ECF No. 49-1 at 26-27. 

• Ex. O, FOIA Responses, ECF No. 43-15.  
o See ECF No. 49-1 at 21. 

• Ex. P, Bruce Nock Declaration, ECF No. 49-2.  
o See ECF No. 49-1 at 22-23. 

• Trial Transcript excerpts, ECF No. 62 and Ex. T (attached).  
o See ECF No. 49-1 at 23. 
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• Page 20 line 25 
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• Page 22 lines 1-19 
• Page 23 lines 5-8 
• Page 24 lines 2-10 & 21-25 
• Page 25 lines 1-20 
• Page 27 lines 2-22 
• Page 30 lines 12-22 

Rickey Robertson – NHPA & NEPA 

• Page 36 lines 16-21 
• Page 37 lines 14-21 
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• Page 44 lines 1-18 

Stacey Allemen-McKnight – NEPA 

• Page 58 lines 5-25 
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• Page 60 lines 2 -25 
• Page 61 lines 1-7 
• Page 62 lines 4-21 
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• Page 62 lines 7-25 
• Page 68 line 1 
• Page 69 lines 18 -25 
• Page 70 lines 1 -7 
• Page 70 lines 14-25 
• Page 71 lines 1-2 
• Page 73 lines 6 -11 

Dr. Timothy Batt – NHPA & NEPA 

• Page 80 Lines 14-22 
• Page 82 Lines 7-25 
• Page 83 lines 2-8 
• Page 84 Line 3-23 
• Page 87 Lines 2-22 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

 
Pegasus Equine Guardian Association  

Plaintiff, 
 v. 

U.S. Army and Brigadier General Gary M. 
Brito, in his official capacity as 
Commanding General, JRTC and Fort Polk, 
Louisiana 

Defendants. 

  
Division: Lake Charles 

Case No. 2:17-CV-00980 

Judge: Robert R. Summerhays 

Magistrate Judge: Kathleen Kay 

  

 Ref. 137-002.2 
 

Order  

 This matter comes before the Court on the Plaintiff’s Motion to File Memorandum in 

Excess of Twenty-Five Pages. The Motion is GRANTED. It is ORDERED that the proposed 

memorandum in support of the Plaintiff’s Motion for Summary Judgement shall be filed in the 

record. 

 

Lake Charles, Louisiana, this ____ day of October, 2018. 

 
__________________________________________ 

Kathleen Kay 
United States Magistrate Judge 
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UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF LOUISIANA  

 
Pegasus Equine Guardian Association  

Plaintiff, 

 v. 

U.S. Army and Brigadier General Gary M. 

Brito, in his official capacity as 

Commanding General, JRTC and Fort Polk, 

Louisiana 

Defendants. 

  

Division: Lake Charles 

Case No. 2:17-CV-00980 

Judge: Robert R. Summerhays 

Magistrate Judge: Kathleen Kay 

  

 Ref. 137-002.2 

 

Motion for Summary Judgment 

Pursuant to Federal Rule of Civil Procedure 56, Plaintiff Pegasus Equine Guardian 

Association (“Pegasus”) moves for summary judgment that:  

1. The Army must comply with the National Historic Preservation Act’s (NHPA) Section 

106 process (National Historic Preservation Act, § 106 et seq.; 16 U.S.C.A. § 470f et 

seq.; 36 C.F.R. § 800.3 et seq.) before proceeding with any horse management or 

elimination plan at Fort Polk, to include at minimum: 

a. consultation with interested parties including but not limited to affected Native 

American Tribes, the Heritage Families at Fort Polk, and scientists with a particular 

research interest in the Fort Polk Horses (including Dr. Sponenberg), and  

b. a study of the impacts of the Army’s horse-management or horse-elimination 

alternatives on historic landscapes and other historic properties at Fort Polk.  

2. The Army failed to comply with the National Environmental Policy Act (NEPA); 

therefore: 
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a. the Army must complete an Environmental Impact Statement (EIS) before proceeding 

with any horse management or horse elimination plan on Fort Polk, and  

b. the Army’s Environmental Assessment (EA) was inadequate under the law. 

3. The extra-record evidence Pegasus submitted (and described in Exhibits S and T) may be 

considered by this Court. And  

4. The Army’s decision to eliminate the horses at Fort Polk is vacated unless and until the 

Army complies with the NHPA and NEPA. 

As explained in the accompanying Memorandum in Support, there is no genuine issue of 

material fact and Pegasus is entitled to judgment as a matter of law. 

Wherefore:  This Court should issue summary judgment in the Plaintiff’s favor. 

Respectfully submitted on October 1, 2018, 

       

s/ William Vargas    

      William Vargas, Student Attorney 

 

s/ Machelle Lee Hall     

      Machelle R. L. Hall, La. Bar. 31498 

      Ashlyn Smith-Sawka, Student Attorney 

      Tulane Environmental Law Clinic 

6329 Freret Street 

New Orleans, LA 70118-6321 

Phone: (504) 862-8819 

Fax: (504) 862-8721 

Email: mhall@tulane.edu 

Counsel for Pegasus Equine Guardian Association 
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s/ Machelle Lee Hall     
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Introduction 

Pegasus supports the Army, Brigadier General Patrick D. Frank, the soldiers living and 

training at Fort Polk, and the Army’s ongoing high-quality training for U.S. troops at Fort Polk. 

But the Army charged ahead with a plan to eliminate all of the wild and free-roaming horses at 

Fort Polk without respecting the decision-making process under the NHPA and NEPA that helps 

our government make sure it does not trample on the very environmental and cultural treasures 

that it should protect and preserve for our nation’s future. The Army has chosen a plan that will 

completely eliminate the wild and free-roaming horses living at Fort Polk without considering 

critical environmental and cultural factors as required by law. Nor does the plan even attempt to 

accommodate the history, culture, or environment of the local residents and Pegasus members 

through any meaningful alternatives or mitigation. The Army must take a step back, honor the 

process set forth in the NHPA and NEPA, and take a true hard look at the impacts – both positive 

and negative – that its decision will have on all of the environment and cultural resources of the 

area, including the wild and free-roaming horses and the heritage families who value them. 

Requested Relief 

Plaintiff, Pegasus Equine Guardian Association (“Pegasus”), respectfully submits this 

Memorandum in Support of its Motion for Summary Judgment against Defendant, the United 

States Army (“Army”). Pegasus seeks an order that: 

1. The Army must comply with the National Historic Preservation Act’s (NHPA) Section 

106 process (National Historic Preservation Act, § 106 et seq.; 16 U.S.C.A. § 470f et 

seq.; 36 C.F.R. § 800.3 et seq.) before proceeding with any horse management or 

elimination plan at Fort Polk, to include at minimum: 
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a. consultation with interested parties including but not limited to affected Native 

American Tribes, the Heritage Families at Fort Polk, and scientists with a particular 

research interest in the Fort Polk Horses (including Dr. Sponenberg), and  

b. a study of the impacts of the Army’s horse-management or horse-elimination 

alternatives on historic landscapes and other historic properties at Fort Polk.  

2. The Army failed to comply with the National Environmental Policy Act (NEPA); 

therefore: 

a. the Army must complete an Environmental Impact Statement (EIS) before proceeding 

with any horse management or horse elimination plan on Fort Polk, and  

b. the Army’s Environmental Assessment (EA) was inadequate under the law. 

3. The extra-record evidence Pegasus submitted (and described in Exhibits S and T) may be 

considered by this Court. And  

4. The Army’s decision to eliminate the horses at Fort Polk is vacated unless and until the 

Army complies with the NHPA and NEPA. 

List of Issues Presented for Judgment 

I. The Army must complete consultation and the Section 106 process to comply with 
the NHPA. 

The NHPA requires Federal agencies to take into account the effect an undertaking will 

have on any historic property, before committing to that undertaking. To determine whether an 

undertaking will affect any historic property, agencies are required to consult certain parties and 

undergo the section 106 process. The Army committed to its Horse Elimination Plan without 

consulting the affected parties – including Native American tribes and the local heritage families 

whose parents and grandparents were evicted to create Fort Polk - or taking an honest hard look 

at the historical and cultural impacts under the section 106 process. Instead, the Army treated 
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local citizens who were trying to share their concerns about these issue as nuisances to be 

“neutralized.” The Army decided to completely eliminate hundreds of horses from an ecosystem 

that has thrived with horses as an integral element of its historic landscape for at least 200 years, 

including at least some of the horses at Fort Polk that are rare and genetically significant colonial 

Spanish horses. Thus the Army failed to comply with the NHPA.  

II. The Army must comply with NEPA in deciding how to manage the horses living at 
Fort Polk. 

A. The Army must complete an EIS, because its horse elimination plan is a major federal 
action significantly affecting the environment. 

Under NEPA, the Army is required to make informed decisions. Under NEPA, the Army 

must prepare an EIS if it is proposing a major federal action significantly affecting the quality of 

the human environment. 40 C.F.R. § 1501.7. This includes any action that has the potential to:  

• “result in significant or uncertain environmental effects . . . .” (32 C.F.R. § 651.41(d)); 

• “cause loss or destruction of significant scientific, cultural, or historical resources,” 32 
C.F.R. § 651.41(j);  

• “significantly affect historic properties, or . . . wildlife refuge or wilderness areas” (32 
C.F.R. § 651.41(b));  

• “be highly [environmentally] controversial” (32 C.F.R. § 651.41(i)); or  

• “either establish a precedent for future action or represent a decision in principle about a 
future consideration with significant environmental effects” (32 C.F.R. § 651.41(f)). 

Here, any look past the surface demonstrates the horse elimination plan will have 

significant and uncertain environmental impacts, this horse elimination plan may significantly 

affect historic properties and a rare Spanish Colonial sub-species of horses. The Fort Polk 

Wildlife Management Area and Peason Ridge Wildlife Management Area are both located 

within Fort Polk, and eliminating hundreds of horses is plainly “highly environmentally 

controversial.” Yet the Army failed to create an EIS, despite knowing about the controversial 
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historical and environmental impacts its decision would have, and despite the possibility that it 

may serve as precedent for future decisions. Thus, the Army’s decision to eliminate the horses 

should be vacated, and the Army should prepare and EIS before deciding how to further manage 

the horses at Fort Polk. 

B. The EA completed by the Army to support its Horse Elimination Plan is inadequate. 

The Army may perform an environmental assessment (“EA”) under 40 C.F.R. § 

1508.9(a)(1). The purpose of an EA is to determine the significance of the environmental effects 

and to look at alternative means to achieve the agency’s objectives. The Army’s EA did not 

adequately examine alternatives, consider the impacts (including the impacts on the horses 

themselves, which are plainly part of the environment), gather and rely on baseline information, 

or discuss mitigation measures.1 Therefore, the government’s EA was inadequate. 

III. Extra record evidence may be admitted to determine whether the Army adequately 
considered potential impacts of its Horse Elimination Plan.  

Courts may review extra-record evidence to determine whether an agency has adequately 

considered potential impacts of a proposed project, particularly in a NEPA case. The Fifth 

Circuit has articulated eight situations in which courts have considered extra-record evidence. 

Each piece of evidence submitted by Pegasus will serve the court in determining whether the 

Army has adequately considered the potential impacts of its Horse Elimination Plan, and meets 

at least one of the Fifth Circuit’s articulated bases for consideration. Therefore this Court may 

consider the extra record evidence in this case. 

                                                 
1 The Army’s EA is found in the administrative record at JRTC-B-000038 – 138. The appendices are: App. A: 
JRTC-B-000139 – 156; App. B: JRTC-B-000157 – 192; App. C: JRTC-B-000193 – 234; App. D: JRTC-B-000235 
– 825; App. E: JRTC-B-000826 – 846; App. F: JRTC-B-000847 – 85; and App. G: JRTC-B-000851 – 1043. The 
Finding of No Significant Impact is at JRTC-B-000001 – 6. 
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IV. The Army should vacate the Army’s final decision to implement its Horse 
Elimination Plan 

When a Plaintiff demonstrates that an agency action is arbitrary and capricious, the 

appropriate remedy is generally vacatur. 5 U.S.C. § 706(2)(A); Pub. Employees for Envtl. 

Responsibility v. U.S. Fish & Wildlife Serv., 189 F. Supp. 3d 1, 2 (D.D.C. 2016). Here, this Court 

should vacate the Army’s decision to implement its Horse Elimination Plan. 

Facts 

The Army has decided to completely eliminate all horses from its land at the Fort Polk 

Military Installation. It is unclear how many horses are now at Fort Polk, but the Army estimated 

before beginning its elimination program that there were 234 horses on the Main Fort and 268 on 

Peason Ridge. JRTC-E-003199. The Army has already eliminated at least 239 horses at the Main 

Fort.  

Fort Polk is an Army Installation spread over more than 260,000 acres. The land owned 

by the Army consists of 139,468 acres of Army-owned land and 113,621 acres of U.S. Forest 

Service land which the Army has contracted for use. JRTC-B-000053. Fort Polk is broken into 

multiple areas: (1) the Fort Polk Main Post (65,363 acres, where the most intensive training 

occurs), (2) the United States Forest Service land the Army uses for training just south of the 

Main Post (a 40,267-acre parcel of “intensive use” land and another 60,567-acre parcel of 

“limited use” land), (3) Peason Ridge (an area of about 74,105 acres of land about 30 miles north 

of the Main Post), (4) the newly acquired land just south of Peason Ridge (“To date, 

approximately 40,660 acres of new training lands have been purchased”), and (5) the aptly 

named Horse’s Head (12,787 acres of Forest Service land where the Army may conduct low-

impact training under a “Special Use” permit). Id.  
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Land Ownership and Vicinity Map, JRTC-B-000053. 

 
Since at least the early 1800s, horses have roamed the lands surrounding Peason Ridge 

and Kisatchie National Forest. In the early 1800s, homesteaders settled the area and raised 

livestock as an intergral part of their way of life as self-sufficient farmers. See, STEVEN D. 

SMITH, A GOOD HOME FOR A POOR MAN: FORT POLK AND VERNON PARISH, 1800-1940 50 (Univ. 

of S.C. Scholar Commons 1999 (available at https://scholarcommons.sc.edu/ anth_facpub/50/), 

Ex. G, ECF No. 43-7. The area’s population boomed with the arrival of the railroad and the 

lumber industry, birthing the town of Peason in 1917. See, Ricky Robertson, The Sawmill Town 

of Peason, Louisiana, STEPHEN F. AUSTIN STATE UNIVERSITY CENTER FOR REGIONAL HERITAGE 

RESEARCH, http://www.sfasu.edu/heritagecenter/2439.asp (Aug. 2011), Ex. J, ECF No. 43-10. 

During World War II, the Army used eminent domain to take possession of the property 

and homes owned by Fort Polk and Peason residents to establish Fort Polk Military Installation. 

See, MG Daniel P. Bolger, Installation Commander, JRTC & Fort Polk, Preface, Remembering 
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Fort Polk’s Heritage: A Tribute to the Displaced Families of Camp Polk and Peason Ridge at p. 

i-4 (U.S. Army 2007), Ex. K, ECF No. 43-11. Families descended from the original American 

settlers lost their homes and farms, which many of them depended on for food and money. Id. at 

6. To create Fort Polk, the Army destroyed all the homes and buildings built by these families, 

leaving only a few standing remnants that include the cemetery, structures related to cattle and 

horses such as cattle dips, and the horses themselves. Robertson Decl. 3 ¶ 11, ECF No. 1-1. 

In 2016, the government published a draft Environment Assessment (EA) proposing to 

eliminate the horses completely from the Fort Polk and Kisatchie area. JRTC-B-000001. The 

government came up with 7 alternatives, but all are nearly identical. JRTC-B-000040-41. The 

government refers to these alternatives as Courses of Action (COA). Id. All of the proposed 

COA’s (except for the no action COA) involve capturing the horses in small batches, offering 

them to adoption by a 501(c)(3), and if no organization takes them, offer them up for adoption to 

the public. Id. However, such adopters must take all of the horses in a batch at once, on very 

short notice. JRTC-B-000083. If no one can take all the horses, they will then be auctioned off. 

Id. It is uncontested that a significant amount of the horses auctioned will likely be sold to kill-

buyers who ship the horses to either Mexico or Canada for slaughter. JRTC-G-000069. Some 

alternatives included the Army directly euthanizing any horses not sold, but the selected 

alternative did not include the Army taking any direct responsibility for euthanizing horses that 

cannot be safely rehomed. JRTC-B-000040-41. 

The process, or lack thereof, that the government used to create and implement its EA 

and reach a decision violated the National Environmental Policy Act and the National Historic 

Preservation Act. The EA failed to assess the impacts of the action on the horses themselves, it 

did not consider a meaningful range of alternatives, the decision was made without analyzing 
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basic baseline data, and without completing an analysis of the adverse effects on historical and 

cultural resources. In short, the government made its decision without considering critical 

environmental and cultural factors as required by law.  

Standard of Review 

This motion is reviewed under the Administrative Procedure Act (APA). Under the APA, 

a reviewing court “shall hold unlawful and set aside agency actions” that it determines are 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. 

§ 706(2)(A). Agency action is arbitrary and capricious where an agency has “entirely failed to 

consider an important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.” Motor Vehicle Mfrs.’ Ass’n v. State Farm 

Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983). A decision can be upheld only where the agency 

“considered the relevant factors and articulated a rational connection between the facts found and 

the choice made.” Baltimore Gas & Elec. Co. v. Natural Res. Defense Council, 462 U.S. 87, 105 

(1983). 

Although the scope of arbitrary and capricious is narrow, an “agency must examine the 

relevant data and articulate a satisfactory explanation for its action including a ‘rational 

connection between the facts found and the choice made.’” Motor Vehicle Mfrs. Ass’n of U.S., 

Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 (1983) (quoting Burlington Truck 

Lines v. United States, 371 U.S. 156, 168 (1962)). In reviewing that explanation, a court must 

consider if the Army’s decision was based on a consideration of the appropriate factors. Id. 

Additionally a court must look to see, “whether there has been a clear error of judgment.” Id.  
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Law and Argument 

I. Extra Record Evidence 

Plaintiff made its arguments regarding extra-record evidence in prior briefing, and re-

assert these arguments here. ECF Nos. 49-1 & 65. Throughout this motion the court will see 

sections titled “Extra Record Evidence.” These sections will include some of the evidence 

Pegasus believes the court must consider in order to make a proper determination. Pegasus also 

adopts and reasserts the factual discussions in ECF No. 49-1 as to the relevance of the extra-

record evidence.  

To briefly summarize: The Fifth Circuit Court of Appeals has “held that a district court 

may review evidence in addition to the administrative record to determine whether an agency 

adequately considered the environmental impact under [NEPA] of a particular project.” Sierra 

Club v. Peterson, 185 F.3d 349, 370 (5th Cir. 1999), on reh’g, 228 F.3d 559 (5th Cir. 2000) 

(citing Sabine River Auth. v. U.S. Dep’t of Interior, 951 F.2d 669, 678 (5th Cir. 1992) (“A 

reviewing court is to review the administrative records as well as other evidence to determine 

whether the agenc[y] adequately considered the values set forth in NEPA and the potential 

environmental effects of the project…”). The reason for this is that any “review of whether the 

agency’s analysis has satisfied [its NEPA duty] often requires a court to look at evidence outside 

the administrative record…a court may…need a plaintiff’s aid in calling such omissions to its 

attention.” Peterson, 185 F.3d at 370 (citations omitted). Thus, the Fifth Circuit has held that 

extra-record evidence is “appropriate in the NEPA context” so that reviewing courts can 

determine whether the agency “included a complete discussion of environmental effects and 

alternatives.” Peterson, 185 F.3d at 370. 

NEPA and the National Historic Preservation Act are similar procedural laws, requiring a 

“hard look” at project effects, alternative courses of action, and mitigation options. See Coliseum 
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Square Ass’n, Inc. v. Jackson, 465 F.3d 215, 241–42 (5th Cir. 2006); see also Vieux Carre Prop. 

Owners, Residents & Assocs., Inc. v. Brown, 875 F.2d 453, 459–60 (5th Cir. 1989). Therefore, 

the same exceptions to the “record rule” under NEPA should apply under the National Historic 

Preservation Act. 

The Fifth Circuit has articulated eight situations in which courts have “considered extra-

record evidence”:  

1.  When agency action is not adequately explained in the record before the court;  
2.  When looking to determine whether the agency considered all relevant factors;  
3.  When a record is incomplete;  
4.  When a case is so complex that a court needs more evidence to enable it to 

understand the issues;  
5.  When evidence arising after the agency action shows whether the decision was 

correct or not; 
6.  In certain NEPA cases; 
7.  In preliminary injunction cases; and  
8.  When an agency acts in bad faith.2 

Therefore, this Court should consider the extra-record evidence described on Exhibits S and T. 

II. NHPA Claim 

The Army violated the NHPA by failing to conduct the section 106 process before it 

decided to eliminate hundreds of horses of varying historical origins, including genetically 

significant Spanish colonial horses, located on historic landscapes.  

                                                 
2 La Union del Pueblo Entero v. Fed. Emergency Mgmt. Agency, 141 F. Supp. 3d 681, 694 (S.D. Tex. Sept. 30, 
2015) (citing Davis Mountains Trans-Pecos Heritage Ass’n v. U.S. Air Force, 249 F. Supp. 2d 763, 776 (N.D. Tex. 
2003), vacated on other grounds sub nom. Davis Mountains Trans-Pecos Heritage Ass’n v. Fed. Aviation Admin., 
116 F. App’x 3, 16 (5th Cir. 2004) (confirming that “the district court correctly stated the law regarding extra-record 
evidence in NEPA cases”)); Independent Turtles Farmers of La. v. U.S., 703 F. Supp. 2d 604, 612 (W.D. La. 2010) 
(applying the factors to allow the admission of extra-record evidence under factors 1, 2, and 3). 
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A. Law. 

1. An agency must determine whether its undertaking has the potential to cause effects 
on historic properties. 

When an agency conducts an “undertaking,” it must follow section 106 of the NHPA. An 

undertaking is broadly defined to include any “project, activity, or program funded in whole or in 

part under the direct or indirect jurisdiction of a Federal agency, including those carried out by or 

on behalf of a Federal agency…” 36 C.F.R. § 800.16. Further, the NHPA commands “prior to 

the approval of the expenditure of any Federal funds [agencies] . . . shall take into account the 

effect of the undertaking on any historic property.” 54 U.S.C. § 306108.  

2. Animals can be protected under the NHPA. 

Historic property broadly is defined to include “any prehistoric or historic district, site, 

building, structure, or object included in, or eligible for inclusion in, the National Register of 

Historic Places . . .” 36 C.F.R. § 800.16(l)(1). An object is a “material thing of functional, 

aesthetic, cultural, historical or scientific value that may be, by nature or design, movable yet 

related to a specific setting or environment.” 36 C.F.R. § 60. Significantly, these descriptions 

include far more than just known archaeological sites and standing structures. The NHPA also 

protects cultural landscapes, traditional cultural properties, and objects, all of which may include 

animals as a protected element. 

Animals such as the wild and free-roaming horses at Fort Polk may eligible for inclusion 

on the National Register of Historic Places as contributing elements of cultural landscapes. A 

cultural landscape is “a geographic area, including both cultural and natural resources and the 

wildlife or domestic animals therein, associated with a historic event, activity, or person or 

exhibiting other cultural or aesthetic values.” Charles A. Birnbaum, Protecting Cultural 

Landscapes: Planning, Treatment and Management of Historic Landscapes, U.S. Department of 
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the Interior, National Park Service, Cultural Resources Division, Preservation Brief 36, 1 

(1994).3 Animals are recognized as potential contributing elements to “cultural landscapes” by 

this very definition.  

Animals can also be contributing elements of Traditional Cultural Properties. Traditional 

Cultural Properties include properties that are associated with a living community, such as a 

Native American Tribe or other cultural or ethnic groups or sub-groups: 

“A traditional cultural property, then, can be defined generally as one that is eligible 
for inclusion in the National Register because of its association with cultural 
practices or beliefs of a living community that (a) are rooted in that community’s 
history, and (b) are important in maintaining the continuing cultural identity of the 
community.”  
 

National Register Bulletin 38, Guidelines for Evaluating and Documenting Traditional Cultural 

Properties, revised (1998).4 For example, the Green River Drift, is a 58-mile long cattle trail that 

has been used since the 1890s to move cattle from spring to summer pasture; it was formally 

listed on the National Register of Historic places in 2013 as a Traditional Cultural Property with 

cattle and horses included as contributing elements. See 

http://www.greenriverdrift.org/drifthistory.htm & http://www.greenriverdrift.org/dedication.htm.  

Further, animals, such as the Spanish colonial wild and free-roaming horses at Fort Polk, 

may eligible for inclusion on the National Register of Historic Places as a historic “object.” In 

Okinawa Dugong v. Gates, the Northern District of California held that an animal may be 

eligible for listing on the National Register as an “object.” 543 F. Supp. 2d 1082, 1112 (N.D. 

Cal. 2008). In Gates, the court found that the Department of Defense (DOD) violated the NHPA 

by failing to consider the effect that constructing a military facility would have on a marine 

                                                 
3Available at https://www.nps.gov/tps/how-to-preserve/preservedocs/preservationbriefs/36Preserve-Brief-
Landscapes.pdf).  
4 Available at: http://www.nps.gov/history/nr/publications/bulletins/nrb38/.  
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animal, the dugong.5 Id. In its finding, the court emphasized that the statute requires a threshold 

showing that the undertaking “may” have direct and adverse effects on the dugong, not that the 

undertaking necessarily “will” have effects. Id. at 1101.  

3. If an undertaking has the potential to cause effects on historic properties, an agency 
must undergo the section 106 process.  

The Advisory Council on Historic Preservation (“Advisory Council”) is an independent 

agency also charged with maintaining the National Register of Historic Places, the nation’s 

official registry of historically and culturally important sites. 54 U.S.C. § 304101. The Advisory 

Council promulgated regulations which detail a step by step approach for agencies to follow 

when complying with NHPA. This step by step process is often referred to as the section 106 

process.  

Under these regulations, agencies must undergo the section 106 process when 

determining if its undertaking will affect a historic property. The cornerstone of the section 106 

process is consultation. 36 C.F.R. § 800.2. Therefore, an agency whose action is defined as an 

undertaking must follow the section 106 process. The Advisory Council regulations require 

agency officials to involve consulting parties in findings and determinations made during the 

section 106 process. Id. Parties that have consultative roles include the Advisory Council, State 

historic preservation officers (“SHPO”), Indian tribes and Native Hawaiian organizations, Tribal 

historic preservation officers (“THPO”), representatives of local governments, applicants for 

Federal approvals, and additional consulting parties. 36 C.F.R. § 800.2(b), (c). Additional 

consulting parties are “[c]ertain individuals and organizations with a demonstrated interest in the 

undertaking [who] may participate as consulting parties due to the nature of their legal or 

                                                 
5 The Okinawa dugong is a marine mammal of cultural and historical significance to the Japanese people. Due to 
habitat loss and degradation, as well as human exploitation, the dugong is classified as vulnerable by the World 
Conservation Union (IUCN) and listed as critically endangered in Japan  
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economic relation to the undertaking or affected properties, or their concern with the 

undertaking’s effects on historic properties.” 36 C.F.R. § 800.2(b)(5).  

The regulations are clear that, “views of the public are essential to [an] informed Federal 

decision.” 36 C.F.R. § 800.2(d)(1). The regulation further states, “[t]he agency official must . . . 

provide the public with information about an undertaking and its effects on historic properties 

and seek public comment and input.” 36 C.F.R. § 800.2(d)(2). Therefore, it is clear that an 

agency must conduct private and public consultation when authorizing an undertaking. 

4. Agencies may coordinate compliance with section 106 and requirements of NEPA, 
but the Army did not do this. 

The Advisory Council allows agencies to comply with section 106 and NEPA 

requirements simultaneously under certain constraints. “An agency official may use the process 

and documentation required for [NEPA] to comply with section 106 . . . if the agency official has 

notified in advance the SHPO/THPO and the Council . . .” 36 C.F.R. § 800.8. “Agencies should 

consider their section 106 responsibilities as early in the NEPA process as possible. When an 

Agency plans to join NEPA and 106 it must do so in a way that meets the purposes and 

requirements of both statutes.” 36 C.F.R. § 800.8(a)(1). Agencies should ensure that section 106 

consulting parties are “prepared to consult with agencies early in the NEPA process, when the 

purpose of and need for the proposed action as well as the widest possible range of alternatives 

are under consideration.” 36 C.F.R. § 800.8(a)(2). Additionally, “[a]gency officials should 

ensure that preparation of an environmental assessment (EA) and finding of no significant 

impact (FONSI) . . . includes appropriate scoping, identification of historic properties, 

assessment of effects upon them, and consultation leading to resolution of any adverse effects.” 

36 C.F.R. § 800.8(a)(3). During preparation of an EA an agency must “[c]onsult . . . with the 

SHPO/THPO . . . other consulting parties, and the Council, where appropriate. . .” 36 C.F.R. § 
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800.8(c)(iii). Therefore, simultaneous and combined NHPA and NEPA processes must be 

conducted with the same diligence as if done separately. 

B. Argument  

It is undisputed that the Army’s Horse Elimination Plan is an undertaking. Therefore, 

before committing to its plan, the Army was required to determine whether its undertaking 

would affect any historic property by consulting with required agencies, parties and Native 

American tribes.  

It is also undisputed that the Army did not follow the steps to include its NHPA process 

as a part of its NEPA process. And Pegasus can find no evidence in the administrative record to 

support any claim that the Army did so. 

Thus, the Army committed to its Horse Elimination Plan without consulting the affected 

parties – including Native American tribes and the local heritage families whose parents and 

grandparents were evicted to create Fort Polk – or taking an hard look at the historical and 

cultural impacts through the section 106 process. Therefore, the Army failed to comply with the 

NHPA. 

1. The Army failed to consult as required under the NHPA’s section 106 process.  

Consultation is fundamental to the section 106 process. The very purpose of section 106 

is to ensure that “Federal agencies to take into account the effects of their undertakings on 

historic properties and afford the Council a reasonable opportunity to comment on such 

undertakings.” 36 C.F.R. § 800.1. “The section 106 process seeks to accommodate historic 

preservation concerns with the needs of Federal undertakings through consultation among the 

agency official and other parties with an interest in the effects of the undertaking on historic 

properties, commencing at the early stages of project planning.” 36 CFR 800.1. 

Case 2:17-cv-00980-RRS-KK   Document 97-1   Filed 10/01/18   Page 20 of 43 PageID #:  2190



 
16 

Setting the foundation for the section 106 process, “[t]he goal of consultation is to 

identify historic properties potentially affected by the undertaking, assess its effects and seek 

ways to avoid, minimize or mitigate any adverse effects on historic properties.” 36 C.F.R. § 

800.1 (emphasis added). This repeated call for consultation is a recognition that for agencies to 

achieve our national policy of historic preservation, they must gain assistance from outside 

experts, local government, local citizens, and interested parties.  

Here, the Government violated the NHPA because it did not undergo the section 106 

process before committing to its horse elimination plan. Pegasus finds little evidence in the 

Administrative Record that the Army “consider[ed its] section 106 responsibilities as early in the 

NEPA process as possible.” 36 C.F.R. § 800.8(a)(1). In the 7,500-plus page administrative 

record provided by the Army, there are scant mentions of the “National Historic Preservation 

Act” or “Historic Properties.” The EA contains only a single mention of the NHPA. JRTC-B-

000855. And this was in response to a commenter. The commenter wrote, “[p]lease provide me 

with the consultation results between Fort Polk and the Louisiana State Historic Preservation 

Office regarding the National Historic Preservation Act Sec 106 compliance.” JRTC-B-000855. 

The Army replied by citing 36 C.F.R. § 800.3(a)(1), and responded “[i]t is Fort Polk’s 

determination that the actions proposed does not have the potential to cause effect to historic 

properties.” Id. But the Army does not provide any adequate evidence in the record that it 

actually evaluated the potential effects on historic properties. One phrase Pegasus can find 

relating to NHPA is “known Archeological sites.” This phrase appears in a few places in the 

administrative record, and that appears to be the only kind of historic property the Army 

considered. (E.g. JRTC-B-000108, JRTC-G-000337; JRTC-E-000031). However, by failing to 
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consult with the proper parties there may be numerous unknown sites and objects around Folk 

Polk that were overlooked by the government. 

Pegasus finds no mention or consideration of the NHPA in the Army’s internal command 

briefs (conducted from June 18, 2015 to August 8, 2016). JRTC-G-000001-00481. These 

command briefs are highly detailed and give insight to the internal discussions the Army had 

when discussing its proposed plan to eliminate the horses. The Army failed to seek public 

comment and input on historic issues, and the administrative record includes no solicitations for 

public participation on this issue. 

The government also failed to consult individuals with a demonstrated interest in the 

undertaking, but instead acted to “neutralize” any such public input. The regulations are clear 

that, “views of the public are essential to [an] informed Federal decision.” 36 C.F.R. § 

800.2(d)(1). Rickey Robertson is a prime example of a member of the public whose “views on 

their own initiative” should have been considered by the Army in its decision making. 36 C.F.R. 

§ 800.2. But instead of treating Mr. Roberson as a possible citizen worth consulting to gain 

insight, the Army treated him as if he were a military target to be neutralized. According to 

Army command briefs, the Army’s purpose in arranging its sole meeting with Mr. Robertson 

was to “neutralize his opposition to this issue,” JRTC-G-000028. Mr. Robertson wanted inform 

the Army that the horses “descend from Spanish Conquistadores, Los Adeas colony, pre-

settlement Indians, early 19th century settlers, Civil War military, and WW2 US Cavalry.” 

JRTC-G-000443. But, the government gave no credence to these statements. Instead the 

government just waived him off by arguing that “[Mr. Robertson] didn’t substantiate [his] claims 

which led to discounting his theory on the origins of TH’s.” JRTC-G-000427; JRTC-G-000443. 

Adding insult to injury, the Army’s “Museum Director” characterized this information as “folk 
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lore” and “nonfactual” without any evidence of ever actually investigating it. JRTC-G-000427. 

The Army has no record of ever asking Mr. Robertson for citations or other substantiating 

evidence, because the Army’s intent was to “neutralize,” not consult or listen.  

The Army demonstrates its active resistance to compliance with section 106 when it 

mischaracterizes its meeting with the only person from the local community it “consulted” on 

this issue. Further, the government’s attempt to blame Mr. Robertson for not substantiating his 

information lacks merit, because the statute requires “[t]he head of each Federal agency [to] 

assume responsibility for the preservation of historic property that is owned or controlled by the 

agency,” not local citizens. 54 U.S.C. § 306101.  

Another example of the Army’s attempts to “neutralize” any potential consultation was 

its treatment of student attorneys from the Tulane Environmental Law Clinic who sought to visit 

the Fort. The Administrative Record clearly shows the Army purposely chose to ignore them and 

not respond: 

One individual (from Tulane Law Clinic) requested a tour of The Box and areas 
where horses are a concern. Recommend we not acknowledge the request… Tulane 
Law Clinic works closely with individuals vehemently opposed to any action to 
eliminate Trespass Horses. 
 

JRTC-G-000157. Therefore, because the Government did not involve consulting parties, but 

instead treated any potential interested party as a nuisance, it violated the NHPA. 

Extra Record Evidence: Mr. Robertson testified that no one from the Army ever asked 

him to substantiate his information. He talked to the director of the museum when he and his 

wife helped set up the new Fort Polk museum. PI Hr’g Trs. 40, ECF No. 62. Mr. Robertson was 

unaware he would need to substantiate his claims. As he put it, “I don’t carry no library in my 

shirt pocket. Me and him, this was just a conversation amongst one another.” Id. Furthermore, 

Mr. Roberts gave insight into the second meeting the Army had with him. He arrived under the 
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impression that it “was supposed to have been the way we do it in the country. We look one 

another in the eye and, you know what, we work out a problem talking about their differences in 

opinion.” PI Tr. Hr’g 44:5-7, ECF No. 62. On the other hand, the General came prepared with a 

lawyer, prior briefing, and a neutralization mission. Id.  

 Additionally, Dr. King’s testimony at the preliminary injunction hearing is particularly 

relevant to understanding the role consultation plays in section 106 process and the government’s 

shortcomings: 

“Question: Based on your personal experience, did the Army undergo a 
standard historical analysis as required by the National Historic Preservation 
Act?  

Answer: It appears that the Army short-circuited the Section 106 process in a 
couple of ways. One was that it decided unilaterally without much discussion 
with anybody that the removal of the horses would -- had no potential to affect 
historic properties.” 

PI Tr. Hr’g p. 88-89, ECF No. 62. The government may want the Court to believe that it 

“consulted” with Mr. Roberts, but his testimony and the administrative record show no such 

consultation.   

2. The Army’s claim that it was not required to undergo the Section 106 consultation 
process lacks merit. 

In its preliminary injunction Opposition, the Army claimed that it complied with the 

NHPA by determining that the Horse Elimination Plan had “no potential to cause effects on 

historic property.” D’s Opp. to PI 17, ECF No. 51.6 To support this, the Army relies on 36 

C.F.R. § 800.3(a)(1) and McGehee v. U.S. Army Corps of Engineers. No. 3:11-CV-160-H, 2011 

WL 3101773, (W.D. Ky. July 19, 2011).  

                                                 
6 “If the undertaking is a type of activity that does not have the potential to cause effects on historic properties, 
assuming such historic properties were present, the agency official has no further obligations under section 106 or 
this part.” 36 C.F.R. § 800.3(a)(1). 
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But neither supports the Army’s position. Under 36 C.F.R. § 800.3(a)(1), “[i]f the 

undertaking is a type of activity that does not have the potential to cause effects on historic 

properties, assuming such historic properties were present, the agency official has no further 

obligations under section 106 or this part.” But the army improperly assumed such historic 

properties were not present, and thereby misapplied the regulation.  

And in McGehee, the Commonwealth of Kentucky had successfully completed 

condemnation proceedings on the plaintiffs’ farm to construct a new road. McGehee at 1. 

Because the project required several stream crossings, the Army Corps of Engineers (“Corps”) 

issued Nationwide Permit No. 33, which authorized only a temporary crossing of limited nature 

and scope. Id. at 3. Plaintiff homeowner brought suit against the Corps for failing to undergo the 

section 106 process. Id. at 1. The Court found that, even though the project was paid for with 

state, not federal money, it was nevertheless an undertaking. However, the structure was only to 

facilitate construction activities and was dismantled and removed after the bridge was completed. 

Therefore, the Corps did not abuse its discretion in finding that the temporary crossing had no 

potential to effect a historic property, because the Plaintiff’s home was not within the area of 

potential effects (APE).7 To support this finding the Court explained that “an area of potential 

effect depends on the scope of the activity” and that “the area of potential effects is influenced by 

the scale and nature of an undertaking and may be different for different kinds of effects caused 

by the undertaking.” 36 C.F.R. § 800.16(d). The case at hand is vastly different from McGehee. 

Here, unlike McGhee, the horse elimination plan is by no plausible definition temporary. The 

Army intends to permanently eliminate every single one of the hundreds of free-roaming horses 

                                                 
7 Under NHPA Agencies are required to determine area of potential effects (“APE”). 36 C.F.R. § 800.4(a)(1). The 
APE includes the area “within which an undertaking may directly or indirectly cause alterations in the character or 
use of historic properties….” Id. § 800.16(d). 
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on its property. If the court chooses to accept the Army’s reading of 36 C.F.R. § 800.3(a)(1), this 

would effectively allow the Army to circumvent any NHPA obligations by purposely turning a 

blind eye and summarily declaring that a project has no potential to impact historic properties. In 

addition, 36 C.F.R. § 800.1 and § 800.2 describe participants in the very front end of the section 

106 process. A plain reading requires that, at the very least, the Army should involve consulting 

parties, who are equipped to evaluate whether there was a potential for historic properties to be 

affected, at the front end rather than making a unilateral determination that it does not see any 

possible impacts. Therefore, because the Army has no valid basis for its decision that there is no 

possible way the horse elimination plan could impact any historic properties, and the Army 

failed to involve consulting parties in reaching its decisions, it failed to comply with the NHPA. 

Further, many commenters tried to tell the army that its horse elimination plan would 

significantly affect historic and cultural resources that they valued. EA App. D, JRTC-B-000235 

– 825; & App. G, JRTC-B-000851 – 1043. But the Army disregarded these concerns with no 

meaningful investigation. 

Significantly, Dr. Sponenberg testified in his amicus declaration that, in his expert 

opinion, “some of the horses at Fort Polk are of the Choctaw strain and Colonial Spanish type.” 

Sponenberg Decl. 1, ECF No. 82-1. These horses have historic and genetic value: 

The Spanish type is rare and is now itself in need of conservation. The 
horse currently in Spain is distinct, through centuries of divergent selection, from 
the Colonial Spanish Horse. 

The result is that the New World remnants are very important to overall 
conservation because some of the New World varieties are closer in type to the 
historic horse of the Golden Age of Spain than are the current horses in Iberia. 

… 
This historically important Spanish horse has become increasingly rare, 

and was supplanted as the commonly used improver of indigenous types by the 
Thoroughbred and Arabian. These three (Spanish, Thoroughbred, and Arabian) 
are responsible for the general worldwide erosion of genetic variability in horse 
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breeds. The Spanish type subsequently became rare and is now itself in need of 
conservation. 

 
Sponenberg Decl. 1-2 & 4, ECF No. 82-1. The Army’s plan to eliminate these horses 

plainly has the potential to significantly impact an important historic resource. 

Extra Record Evidence: Based on Dr. King’s review of the Army’s record, he found the 

government “treated what they call cultural resources pretty much solely as archaeological sites” 

and that “the National Historic Preservation Act is about historic properties, all kinds of historic 

properties, including but not limited to archaeological sites.” PI Tr. Hr’g at 27, ECF No. 62. Dr. 

King testified that the Army also failed to do a proper analysis of the horse-elimination plan’s 

adverse effects on historical and cultural resources, particularly on the historic landscape at 

Peason Ridge and other historic landscape areas on the Fort – which may be eligible for listing 

on the National Register of Historic Places. King Decl., ECF No. 43-3 (“Peason Ridge, together 

with all or part of Fort Polk itself, constitutes a cultural landscape…[that] may be eligible for 

inclusion in the National Register of Historic Places…”).  

Mr. Robertson testified as to the historic and cultural importance of the horses to him, his 

family, and his community: 

After the Army came in after the 1941 . . . [they] destroyed all the houses, all the 
corn cribs, the barns and everything else. There is nothing for us to go back and 
see. There is one thing of my history and my culture and my heritage that's left and 
that's them horses right there. I can relate to them. I relate to the land that my 
ancestors, they worked. I've got a special feeling for the land and I've got a special 
feeling for them horses right there. They’re free. They’re part of Louisiana history, 
American history, and they’re my heritage. 
 

PI Hr’g Tr. 38, ECF No. 62. Rickey Robertson has enjoyed watching the horses at Peason Ridge 

his entire life: 

I have been associated with the horses all my life. I’ll be sixty-one years old in 
January, and I remember interacting with the horses since I was four or five years 
old. I was raised in the Peason Community in southeastern Sabine Parish as a farm 
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boy. Farming, cattle, and horses have always been my way of life. I still live right 
next to the range. The horses that roam Fort Polk are likely the descendants of my 
kinfolk’s livestock. I feel closely connected to the land, and these horses. 
 

Robertson Decl. 2 ¶ 10, ECF No. 1-1. Mr. Robertson testified in his video declaration that when 

people go on tours of Fort Polk, they all want to see the horses. ECF Nos. 43-6 & 43-16. 

And Dr. King testified that it is exactly these kind of historic landscapes that people and 

communities often value the most: 

Well, landscapes are often the kinds of areas that people are most concerned about. 
The National Historic Preservation Act was substantially enacted in order to reduce 
the tendency of government agencies to run roughshod over the interests of local 
parties. And often landscapes are the things that people relate to most heavily, most 
seriously. I think you have an example of that here where you have the heritage 
families organized around their relationship to the landscape that they and their 
ancestors have valued and treasured that they no longer can occupy but they still 
interact with in meaningful ways. So landscapes are regularly found eligible for the 
National Register, usually as districts. 
 

PI Hr’g Tr. at 21, ECF No. 62. He further testified that Peason Ridge may be a historic 

landscape, and the horses appear to contribute to that landscape. PI Hr’g Tr. at 21-22.  

Add to this the other evidence from the extensive NHPA evidence included in the extra-

record evidence described in Exhibits S and T, and it is clear not only that Army violated the 

NHPA, but that it matters. The Army’s failure to take its NHPA responsibilities seriously is 

already threatening to destroy important historic and cultural resources that matter to the 

community. 

III. NEPA Claim 

Pegasus has two claims under NEPA: (1) the Army violated NEPA by failing to create an 

EIS; and (2) the Army’s EA was not sufficient and failed to assess critical issues.  
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A. Law 

NEPA requires that agencies consider the impacts of – and alternatives to – major federal 

actions that may affect the environment. NEPA, 42 U.S.C. §§ 4321–4370(f), is our “basic 

national charter for protection of the environment.” 40 C.F.R. § 1500.1(a). It requires federal 

agencies to take environmental considerations into account in their decision making “to the 

fullest extent possible.” 42 U.S.C. § 4332; 40 C.F.R. § 1500.2. NEPA mandates that federal 

agencies take a “hard look” at environmental concerns before making a decision. Sabine River 

Auth. V. U.S. Dept. of Interior, 951 F.2d 669, 676 (5th Cir. 1992). One of NEPA’s primary 

purposes is to ensure that an agency, in reaching its decision, will have available, and will 

“carefully consider, detailed information concerning significant environmental impacts.” Id. 

(quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989)). NEPA also 

“guarantees that the relevant information [concerning environmental impacts] will be made 

available to the larger audience,” including the public, “that may also play a role in the decision 

making process and the implementation of the decision.” Robertson at 349. 

1. NEPA requires federal agencies to prepare an EIS before undertaking any “major 
federal action significantly affecting the quality of the human environment. 

NEPA’s obligation to consider impacts and alternatives in an EIS arises when an agency 

undertakes a “major federal action.” A “major Federal action” is defined in NEPA as an agency 

action that “significantly affect[s] the quality of the human environment.” 42 U.S.C. § 4332(C). 

The Council on Environmental Quality (“CEQ”) has interpreted the NEPA definition of “major 

Federal action” to “include actions with effects that may be major and which are potentially 

subject to Federal control and responsibility.” 40 C.F.R. § 1508.18.  

The cornerstone of NEPA’s protections is the environmental impact statement (“EIS”). 

An EIS requires a detailed, “hard look” at the environmental impact of—and alternatives to—the 

Case 2:17-cv-00980-RRS-KK   Document 97-1   Filed 10/01/18   Page 29 of 43 PageID #:  2199



 
25 

proposed action. Sabine River Auth. At 676. An EIS serves to ensure informed decision making 

to the end that “the agency will not act on incomplete information, only to regret its decision 

after it is too late to correct.” Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 371 (1979). 

Through complying with NEPA, agencies “consider environmental issues just as they consider 

other issues within their mandates.” Calvert Cliffs Coordinating Committee v. U.S. Atomic 

Energy Commission, 449 F.2d 1108 (D.C. Cir. 1971). By considering these issues, compliance 

with NEPA’s procedure is “almost certain to affect the agency’s substantive decision.” 

Robertson at 350. When an agency action has adverse effects that are “significant,” they need to 

be analyzed in an EIS. 40 C.F.R. § 1501.4; Grand Canyon Trust v. FAA, 290 F.3d 339 (D.C. Cir. 

2002) (“If any significant environmental impacts might result from the proposed agency action 

then an EIS must be prepared before an agency action is taken”).  

Therefore, when conducting “a major federal action” an agency must conduct an EIS in 

order to give the “hard look” required under NEPA. Both the Army and the Council for 

Environmental Quality have promulgated regulations to govern the EIS process. Under Army 

regulations:  

An EIS is required when a proponent, preparer, or approving authority determines 
that the proposed action has the potential to:  

(a)  Significantly affect environmental quality, or public health or safety.  
(b)  Significantly affect historic (listed or eligible for listing in the National 

Register of Historic Places, maintained by the National Park Service, 
Department of Interior), or cultural, archaeological, or scientific resources, 
public parks and recreation areas, wildlife refuge or wilderness areas, wild and 
scenic rivers, or aquifers. …  

(d) Result in significant or uncertain environmental effects, or unique or unknown 
environmental risks. …  

(i) Be highly controversial from an environmental standpoint.  
(j) Cause loss or destruction of significant scientific, cultural, or historical 

resources.  
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32 C.F.R. § 651.41. Under the CEQ regulations,8 “environmental impact statements are to be 

included in every recommendation or report…[on] major Federal actions...Significantly 

…Affecting…The quality of the human environment.” 40 C.F.R. § 1502.3 (citing to §§ 1508.11, 

1508.18, 1508.27, 1508.3, 1508.8 & 1508.14 omitted). Further, the CEQ interprets “effects” 

broadly to include: 

(a) Direct effects, which are caused by the action and occur at the same time and 
place. 
(b) Indirect effects, which are caused by the action and are later in time or farther 
removed in distance, but are still reasonably foreseeable. Indirect effects may 
include growth inducing effects and other effects related to induced changes in the 
pattern of land use, population density or growth rate, and related effects on air 
and water and other natural systems, including ecosystems. 

Effects and impacts as used in these regulations are synonymous. Effects 
includes ecological (such as the effects on natural resources and on the 
components, structures, and functioning of affected ecosystems), aesthetic, 
historic, cultural, economic, social, or health, whether direct, indirect, or 
cumulative. Effects may also include those resulting from actions which may have 
both beneficial and detrimental effects, even if on balance the agency believes 
that the effect will be beneficial. 
 

40 C.F.R. § 1508.8. 

2. Under Army and CEQ regulations, an EA must contain certain elements. 

To determine whether an EIS is necessary, an agency may perform an EA. Sierra Club v. 

Espy, 38 F.3d 792, 802 (5th Cir. 1994); 40 C.F.R. § 1508.9(a)(1) (defining an EA as a “concise 

public document” that “[b]riefly provide[s] sufficient evidence and analysis for determining 

whether to prepare an environmental impact statement or a finding of no significant impact”). An 

EA will result either in a finding that an EIS is necessary or in a FONSI,9 indicating that no 

                                                 
8 “Parts 1500 through 1508 of this title provide regulations applicable to and binding on all Federal agencies for 
implementing the procedural provisions of the National Environmental Policy Act of 1969, as amended (Pub.L. 91–
190, 42 U.S.C. 4321 et seq.) (NEPA or the Act) except where compliance would be inconsistent with other statutory 
requirements.” 40 C.F.R. § 1500.3 
9 “Finding of No Significant Impact.” 

Case 2:17-cv-00980-RRS-KK   Document 97-1   Filed 10/01/18   Page 31 of 43 PageID #:  2201



 
27 

further study of environmental impacts is warranted. La. Crawfish Producers Ass’n-West v. 

Rowan, 463 F.3d 352, 356 (5th Cir. 2006).  

Army regulations require that an EA include:  

(d) Alternatives considered. The alternatives considered, including appropriate 
consideration of the ‘No Action’ alternative, the ‘Proposed Action,’ and all 
other appropriate and reasonable alternatives that can be realistically 
accomplished. In the discussion of alternatives, any criteria for screening 
alternatives from full consideration should be presented, and the final 
disposition of any alternatives that were initially identified should be discussed. 

 
(e)  Affected environment. This section must address the general conditions and 

nature of the affected environment and establish the environmental setting 
against which environmental effects are evaluated. This should include any 
relevant general baseline conditions focusing on specific aspects of the 
environment that may be impacted by the alternatives. EBSs and similar real 
estate or construction environmental baseline documents, or their equivalent, 
may be incorporated and/or referenced. 

 
(f)  Environmental consequences. Environmental consequences of the proposed 

action and the alternatives. The document must state and assess the effects 
(direct, indirect, and cumulative) of the proposed action and its alternatives on 
the environment, and what practical mitigation is available to minimize these 
impacts. Discussion and comparison of impacts should provide sufficient 
analysis to reach a conclusion regarding the significance of the impacts, and is 
not merely a quantification of facts. 

 
32 C.F.R. § 651.34 (emphasis added). CEQ regulations similarly include requirements to 

consider “(b) Alternatives, which include: (1) No action alternative. (2) Other reasonable courses 

of actions. (3) Mitigation measures (not in the proposed action),” and “(c) Impacts, which may 

be: (1) Direct; (2) indirect; (3) cumulative.” 40 C.F.R. § 1508.25. 
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B. Argument 

1. The Army violated NEPA by failing to conduct an EIS. 

a. The Army’s approval of COA 7 constitutes a “major federal action” under the 
statute.  

The plan to eliminate hundreds of horses from Fort Polk will “significantly affect the 

quality of the human environment.” Because the Army’s Approval of COA 7 qualifies as a 

“major federal action”, the Army should have prepared an EIS under 42 U.S.C. § 4332.  

The record contains nearly 850 comments, the majority of which are opposed to various 

environmental, historic, and cultural impacts of this action. EA App. D, JRTC-B-000235 – 825; 

& App. G, JRTC-B-000851 – 1043. But the Army disregarded this immense public outcry as 

insignificant and chose not to conduct an EIS. If the Army’s stance is correct, then what kind of 

activity ever could be significant enough to trigger an EIS? The Army’s failure adversely denies 

Pegasus members legally mandated opportunities to participate in and be informed by the NEPA 

process. The many problems described in both this brief and the public comments evidence the 

“substantial dispute [that] exists as to the . . . nature or effect of the” horse-elimination plan. 

Town of Cave Creek v. FAA, 325 F. 3d 320, 331 (D.C. Cir. 2003). The proper response to these 

many problems, concerns, and unanswered questions is to conduct an EIS. 

b. The Army’s own regulations require that an EIS be conducted before deciding 
on a plan to manage horses at Fort Polk. 

An EIS is required under the Army’s own regulations. First, it is plain that eliminating 

hundreds of horses must significantly impact the environment. Further, the horses are part of the 

environment, and this plan will directly, expressly, and seriously affect these horses. Thus it 

strains credulity to conclude that the horse elimination plan will not have any significant effect 

on the environment at Fort Polk. Therefore, an EIS is required under 32 C.F.R. § 651.41(a).  
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The Army should have conducted an EIS under 32 C.F.R. § 651.41(b) and (j) due to the 

irreversible loss of a significant cultural and historical resource that would result from 

eliminating the Ft. Polk Horses. And the Army should have conducted an EIS under 32 C.F.R. § 

651.41(b), because there are two wildlife management areas (WMA) within Fort Polk: “Peason 

Ridge WMA and the Fort Polk WMA.” JRTC-G-000355. The Army also must consider the 

significant, unique, and unknown environmental effects of removing hundreds of horses from a 

unique landscape. 32 C.F.R. § 651.41(d). These consequences include the unknown future of 

horses once given away or sold, the spread of infectious diseases amongst hundreds of horses 

who have never been vaccinated or exposed to domestic horse diseases, effects of the removal on 

the animals themselves, and on their traditional environment (including the potential for 

increased costs potentially in the millions of dollars due to increased mowing contracts, and the 

effects on other species in the ecosystem), and the effects of eliminating a genetically distinct 

sub-species that researchers such as Dr. Sponenberg find essential to preserve. An EIS is 

required to study all of these significant and unusual impacts. 

An EIS is also required under 32 C.F.R. § 651.41(i) due to the highly controversial 

environmental nature of completely eliminating all of the horses at Fort Polk, as reflected in the 

more than 800 comments the Army received on the proposed plan. EA, Appendices D and G.  

Finally, the Army should have created an EIS under 32 C.F.R. § 651.41(f) because of the 

potential for this type of round-up to become a norm in both the Fort Polk area and other Army 

properties is ignored in the EA.  

Extra Record Evidence: Ms. McKnight testified in court about the environmental 

effects of having such a large horse population. She stated, “I'm sure there are because you could 

actually follow the ecosystem that these horses do control and help, even down to the manure of 
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these horses. As they migrate through the rain, they reseed and they help the ground support.” PI 

p. 60. There is nothing in the record indicating the government actually investigated what will 

happen to the environment when deciding to remove hundreds of horses. Ms Pfaff was one of the 

first people who adopted horses from Fort Polk’s round-ups, and her good intentions led to an 

outbreak of disease on her ranch. Id. P. 67. The Army must assess these environmental impacts 

in an EIS. In addition, the testimony described in the Statement of Uncontested Facts and 

Exhibits S and T are important for this Court to understand just how much significant 

information the government pushed aside when making its decision to eliminate the Fort Polk 

horses, but how much it matters that the government consider this information now, before 

proceeding any further.  

2. The Army’s EA is inadequate.  

The Army violated NEPA by failing to meet the requirements for its EA. The Army 

failed to consider: (1) the consequences of the horse-elimination plan on the horses themselves; 

(2) important baseline information such as analysis of the different types of horses, their roaming 

patterns, or updated information on the relationship between the horses and the other vegetation 

and animal life at Fort Polk (Freedom of Information Act responses, Ex. O); (3) “all appropriate 

and reasonable alternatives,” because the Army only considered one “no-action” alternative and 

six near-identical alternatives that all called for complete elimination of the horses using similar 

methods, without considering herd-management alternatives, sterilization techniques, or a mix of 

management methods; or (4) any significant mitigation measures to minimize impacts.  

a. The Army failed to include required elements of an EA. 

In its EA, the Army failed to assess the impacts of its proposed actions on the Ft. Polk 

horses themselves. Without assessing how the horse elimination program would affect the 
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horses, the Army arbitrarily and capriciously failed to “state and assess the effects (direct, 

indirect, and cumulative) of their proposed action and its alternatives on the environment.” 32 

C.F.R. § 651.34.  

The Army also failed to identify the Fort Polk horses’ roaming patterns. Accordingly, the 

Army failed to consider “relevant general baseline conditions focusing on specific aspects of the 

environment that may be impacted” in the Environmental Assessment, in violation of 32 C.F.R. 

§ 651.34(e). Without considering such basic, critical baseline data, the Army simply could not 

make an informed decision on the proper course of action. Therefore the Army arbitrarily and 

capriciously failed to consider “relevant general baseline conditions focusing on specific aspects 

of the environment that may be impacted by the alternatives.” 32 C.F.R. § 651.34. 66.  

Although the Army proposed six alternatives and a no-action alternative in the EA, the 

alternatives essentially provide just two options: no action and total elimination. When looking at 

public comments to help form its COA’s, the Army only considered suggestions as “reasonable” 

if it resulted in eliminating the horses. JRTC-G-000100. Further, an option was only “feasible” if 

a suggestion helped eliminate the horses in an acceptable amount of time. JRTC-G-000100. 

Therefore, the Army arbitrarily and capriciously failed to consider “all other appropriate and 

reasonable alternatives that can be realistically accomplished.” 32 C.F.R. § 651.34. 

Further, in each alternative, the Army relies on non-profit rescue organizations or private 

individuals to adopt or relocate the horses before the horses are auctioned off. But the Army has 

no baseline data to determine whether animal rescue organizations or private individuals/entities 

have the capacity to humanely relocate and adopt out the horses into suitable homes. Without 

this information, there is no basis to determine that these alternative COAs are reasonable and 

can be realistically accomplished. Therefore the Army arbitrarily and capriciously failed to 
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consider “all other appropriate and reasonable alternatives that can be realistically 

accomplished.” 32 C.F.R. § 651.34. 

Additionally, the Army only gives nonprofit organizations days to decide if they can 

adopt the horses after notifying them and to pick up the horses. JRTC-B-000083. Likewise, 

individuals/entities only have a few days to notify Fort Polk that they will adopt the horses, and 

to pick them up. Fort Polk is in a rural part of the state, and most organizations or individuals 

will have to travel to pick up the horses. Even if potential adopters have the capacity and interest 

in adopting Fort Polk Horses, coordinating the logistics to transport large animals across long 

distances is challenging, time-consuming, and expensive. Further, caring for horses requires a 

serious financial, time, and space investment, which many organizations and individuals cannot 

commit to in just a few days. As a result, the alternative COAs makes it difficult for 

organizations or individuals to adopt the horses. The Army did not analyze the reliability or 

feasibility of placing a significant proportion of the horses before deciding on its course of 

action. Therefore the Army arbitrarily and capriciously failed to consider “all other appropriate 

and reasonable alternatives that can be realistically accomplished.” 32 C.F.R. § 651.34. 

Indeed, the administrative record indicates that the Army knew its plan would likely lead 

to kill buying but did not care to admit that to the public in its EA. The Army knew that 

individuals engaged in the slaughter process will get horses, JRTC-G-000086, and the Army 

assumed buyers could be slaughter buyers. JRTC-G-000083. In fact the army considered 

contacting various kill buyers directly, JRTC-G-000072, and may have done so. Each alternative 

(besides the no-action COA) provides that if individuals or organizations do not volunteer to 

adopt all the horses in a round-up group, the horses will be sold. Some alternatives planned to 

euthanize horses not sold. Auctions are frequented by kill-buyers, which purchase horses and 
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transport them to slaughterhouses in Mexico or Canada. Under any alternative, if horses are not 

adopted, there is a substantial likelihood they will be killed. Yet the Army failed to discuss the 

likelihood that the horses would ultimately be slaughtered in its EA, even though it knew that 

this was likely. Therefore the Army arbitrarily and capriciously failed to “state and assess the 

effects (direct, indirect, and cumulative) of the proposed action and its alternatives on the 

environment” (32 C.F.R. § 651.34) and did not have an adequate basis to determine that there 

was no significant impact. 

The Army did not consider alternatives that prevent interference with Army activities by 

reducing or managing the horse population rather than totally eliminating them. For example, 

according to the record the army could have reduced the population by using sterilization (JRTC-

G-000014), but this was not included as an alternative, nor is there any indication in the record 

that the Army ever actually tried sterilization. Therefore the Army arbitrarily and capriciously 

failed to consider “all other appropriate and reasonable alternatives that can be realistically 

accomplished.” 32 C.F.R. § 651.34. 

The Army did not consider the different types or groups of horses and their particular 

ranges, but instead treated all of the horses as one monolithic group. But there are different kinds 

of horse groups at Fort Polk, and the Army should have considered different management 

options for different horse groups. Therefore the Army arbitrarily and capriciously failed to 

consider “all other appropriate and reasonable alternatives that can be realistically accomplished” 

and “relevant general baseline conditions focusing on specific aspects of the environment that 

may be impacted by the alternatives.” 32 C.F.R. § 651.34. 

The Army failed to directly discuss mitigation measures for the impacts of the alternative 

COAs on the horses. Therefore the Army arbitrarily and capriciously failed to “clearly present” 
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in its EA “any mitigations that reduce adverse impacts” and “clearly identif[y mitigations] as a 

subsection of the Conclusions.” 32 C.F.R. § 651.34.  

Finally, the record is also devoid of any serious effort to “assess…what practical 

mitigation is available to minimize these impacts.” 32 C.F.R. § 651.41(f). 

Extra Record Evidence: Declaration of Bruce Nock clearly shows the record is 

incomplete. Dr. Nock, a military veteran himself, states: 

“The Army’s plan does not include the most basic, and necessary, baseline 
information that is crucial for putting together a responsible horse management 
or horse removal plan, including a basic survey of the herds, their migration 
patterns, their family relationships, their encounters with humans, and basic 
descriptions of the types of horses living at Fort Polk.” 
 

Nock Decl. 2 ¶ 1, ECF No. 49-2. His declaration also describes many significant impacts that 

horse removal plans can have on the horses themselves, none of which the Army seriously 

considered. For example, “[t]he social disruption is likely to continue for as long as the horses 

live since there is no plan to release them back into their native environment,” and if they are 

shipped to slaughter they, “would spend their last days in panic and trauma.” Nock Decl. 3-4, Ex. 

P, ECF No. 49-2. Pegasus has also compiled additional extra-record evidence as described in the 

Statement of Facts and Exs. A & B, that shows again that the Army’s failure to adequately fulfill 

its responsibility will have real, significant impacts.  

b. The Army’s existing “decision matrix” of alternatives was arbitrary and 
capricious. 

The decision matrix used by the Army to choose its COA is deeply flawed, 

mathematically impossible, and cannot serve as the basis for any decision. It represents an error 

in judgment and no “rational connection between the facts found and the choice made.” Motor 

Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 (1983).  
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Because it requires a look at multiple pages in the record with various graphics, Pegasus 

created a documents showing the relevant pages, and the important parts of those pages, attached 

as Exhibit U.  

The matrix has five categories: Safety, Training Impact, Public Relations, Environmental 

Impact, Cost, and Time. JRTC-G-000155. Each of these categories were then given a numerical 

score between one and five (the lower the score the better). Finally, the Army then weighed each 

score based on what the Army felt was most important. JRTC-G-000155. There are at least three 

reasons this method lacked a “rational connection” between the data given and the score 

provided to each COA. 

First, the Army’s chosen ranking for “Environmental Impact” is arbitrary and capricious. 

The Army’s own, albeit concise, environmental summary claims there is no environmental 

impact difference between COA 1 (no action) and COA’s 2 (Army’s original chosen action) and 

COA 7 (the final chosen action). JRTC-G-000214. Despite this, the Army ranked COAs 2 and 7 

as having a lower environmental impact than COA 1. (JRTC-G-000216).  The army ignored its 

own findings to arbitrarily assign COA 1 a significantly more negative number compared to 

others. JRTC-G-000214. There was no “rational connection” between the Army’s matrix 

rankings, the government’s report of COA 1’s comparative negative environmental impact, and 

the data provided by the government in relation to environmental impact.  

It is difficult to understand, let alone explain, how the government came up with its cost 

rankings. Based on the record, it appears the Army either ignored its own cost estimates, by 

arbitrarily assigning numbers with predetermined bias towards certain COAs. In an attempt to 

help explain, here are two diagrams with images from the administrative record: 
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In these “matrices” the Army found that certain COA’s were cheaper, but then, for no 

discernable reason, the Army gave them a higher cost ranking.10 Thus there is no “rational 

connection” between the Army’s decision matrix rankings and its own fiscal numbers. 

Third, the Army’s chosen ranking for “Public Relations” is arbitrary and capricious. The 

public vastly supported “No Action.” Over fifty percent of the public comments gathered called 

for no action. JRTC-G-000452. Despite this, the Army gave COA 1 the same numerical rating as 

COA 2 and were so bold as to give COA 7 a better rating than COA 1 JRTC-G-000481. Not to 

beat a dead horse, but again there is no “rational connection” between the public comments, the 

Army’s own records, and the Army’s matrix rankings and its own breakdown of public 

comments.  

                                                 
10 The images used can be found on: JRTC-G-000132, JRTC-G-00134, JRTC-G-00136, JRTC-G-000140, JRTC-G-
000216. 
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It is quite clear by the given examples that the Army’s decision matrix rankings were 

arbitrary and capricious. The rankings do not provide any “rational connection” between the 

Army’s chosen rankings (decision) and the Army’s own data. In fact, the Army’s own data are 

sometimes directly contrary to the Army’s rankings.11 Therefore, because the process to which 

the Army chose its COA in its EA was arbitrary and capricious, and the court should find that the 

EA was inadequate, and vacate the Army’s decision to eliminate the Fort Polk horses. 

c. The Army had already made up its mind before it even started the NEPA 
process. 

While the Army was still developing COA’s, and drafting their decision, Senior 

Command had already decided the horses needed to be eliminated. According to a brief given on 

January 11, 2016 the Army was in, what they described as “Phase I” of its “Four Phases of 

Elimination.” JRTC-G-000116. “Phase I” is described, by the Army, as,” NEPA, COA 

Development, Draft Decision Vocalization.” Id. During this same brief the Army stated, “The 

Senior Commander has determined the need to eliminate trespass horses on the training area.” 

JRTC-G-000115. This fundamentally violates NEPA, which mandates that the government keep 

an open mind until it has evaluated the evidence and the alternatives. As such, the Army needs 

take a moment, step back, and take an honest hard look at the question of how best to manage the 

wild and free-roaming horses at Fort Polk. 

IV. Vacatur 

When a Plaintiff demonstrates that an agency action is arbitrary and capricious, the 

appropriate remedy is generally vacatur. The cure for a NEPA violation is governed by the APA, 

which provides that the reviewing court shall “hold unlawful and set aside agency action, 

                                                 
11 See Exhibit U for a comphrensive comparison with images. 
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findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). Vacatur is the “standard remedy” 

for a NEPA violation. Pub. Employees for Envtl. Responsibility v. U.S. Fish & Wildlife Serv., 

189 F. Supp. 3d 1, 2 (D.D.C. 2016) (quoting Humane Soc’y of U.S. v. Johanns, 520 F. Supp. 2d 

8, 37 (D.D.C. 2007)); see also Realty Income Tr. v. Eckerd, 564 F.2d 447, 456 (D.C. Cir. 1977) 

(“[W]hen an action is being undertaken in violation of NEPA, there is a presumption that 

injunctive relief should be granted against continuation of the action until the agency brings itself 

into compliance.”). Here, this Court should vacate the Army’s decision to implement its Horse 

Elimination Plan unless and until the Army completes an NHPA section 106 consultation and 

analysis and an EIS. 

Conclusion 

For the reasons stated above, this Court should grant Pegasus’s motion for summary 

judgment.  

Respectfully October 1, 2018, 

s/ William Vargas    
William Vargas, Student Attorney 
 
s/ Machelle Hall    
Machelle R. Lee Hall, La. Bar No. 31498 
Lisa Jordan, La Bar No. 20451 
6329 Freret Street 
New Orleans, LA 70118-6321 
Phone: (504) 862-8819 
Email: mhall@tulane.edu 
Counsel for Pegasus Equine Guardian Association 

Certificate of Service 

I certify that on October 1, 2018, I caused a copy of this document to be served through the 
Court’s CM/ECF system to all parties registered to receive electronic notice. 

 
s/ Machelle Hall   
Machelle R. Lee Hall 
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How the Army chose to weight each COA:
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It appears he army originally preferred COA 2; here is the original decision matrix.
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Later the Army chose COA 7, so they added it to the decision matrix.

Note: Plaintiff could not find supporting cost information on COA 7.
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Environmental Rankings
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According to the Army’s own Environmental Impact Summary, the Army found 

no difference between COA 1 (No Action)  and COA 2 (the original chosen action). 
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Here is a closer look
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JRTC-G-000214

Difference in favor of COA1 

Here is the Army’s Environmental Impact Summary after choosing to add COA 7

Note: There is no difference between COA 1 and COA 7.
However, there is now a difference in favor of COA 1 over COA 2.
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Again a closer look

Images taken from JRTC-G-000214
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COA 1            COA 2     COA 7  

Despite the Army’s own data, it gave COA 1 a worse score than COAs 2 and 7.

Plaintiff can find no supporting data for this ranking in the record. 

Images taken from JRTC-G-000216
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JRTC-G-000214

Army’s Environmental Impact Comparing other COA’s To No Action

Despite the Army’s own Environmental impact Summary, which showed no 
difference between COA 1 and 7, and only one difference--in favor of COA 1--

between COA 1 and 2. They Army is claiming EVERY COA has a beneficial 
environmental impact when compared to COA 1. 
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Cost Rankings
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The Army Estimates that no action will cost $3.3 million additional dollars over 30 years.
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The Army Estimates that COA 2 will cost $2.47 million. 
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This is a Difference of $860,000, but COA 1 is weighted 6 points 
lower than COA 2.
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COA 3 would cost 2.14 million dollars.
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The difference between COA 2 and 3 is $330,000.
• COA 3 is $330,000 CHEAPER than COA 2.
• Despite being cheaper, COA 3 is ranked at level 2 (4 weighted).
• Again, COA 2 is ranked at level 1 (2 weighted).
• This means that although COA 3 is cheaper than COA 2, the Army gave it a worse ranking. 

Image taken from JRTC-G-000216
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The Army estimates COA 1 would cost less than COA 5 by somewhere 
between, $670,000 to $2. 6 million.

• Despite this COA 1 is ranked at level 4 (8 weighted)
• Coat 5 is ranked at level 3 (6 weighted)
• Which means COA 1 has a worse ranking than COA 5

Image taken from JRTC-G-000216
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To Summarize

• There is no indication in the record to how the Army ultimately chose 
the “Cost” ranking for each COA.

• At first glance, one may assume the Army chose the ranking based on 
cost.

• However, this can’t be true because, as demonstrated, the rankings do 
not align with the Army’s projected cost. 

• By looking at the record it appears the Army arbitrarily ranked each 
COA to benefit COA 7. 
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Problems with Public Perception
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According to the Army’s analysis of Public Comments,
over 50% of commenters wanted the Army to “DO NOTHING”
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Despite this the Army Ranked COA’s 1,2 & 7 the same 
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The Army later gave COA 7 a better Public Perception rating than COA 1

By doing this the Army Changed COA 7’s overall score closer to that of COA 2.
There is no indication in the record as to why this was done.
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